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Summary: The paper analyzes the method of implementation of Directive 2019/771 with regard to the
non-conformity of goods with the contract to the Polish legal order and assesses the impact of this imple-
mentation on the consistency of national law regulations. The article focuses on the relationships between
the current regulations of the Act on Consumer Rights on the non-conformity of goods with the contract and
the corresponding regulations of the Civil Code on warranty. The analysis is carried out using the formal-dog-
matic method and legal-comparative method. The author comes to the conclusion that the amendment leads
to the disruption of the internal consistency of civil law. Despite the implementation of Directive 2019/771
in the Act on Consumer Rights, the regulations of the Civil Code have not been correctly adjusted in order to
maintain consistency within the protection granted by Polish law to the various categories of consumers (con-
sumers purchasing movable goods and consumers purchasing real estate). Moreover, the principle of a higher
level of consumer protection compared to bilateral professional trade (B2B) and general trade (C2C) has been
disrupted.
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Streszczenie: W artykule przeprowadzono analize sposobu implementacji dyrektywy 2019/771 w zakresie
niezgodnosci towaru z umowg do polskiego porzadku prawnego oraz dokonano oceny wptywu tej imple-
mentacji na spojnos¢ regulacji prawa wewnetrznego. Skoncentrowano sie na relacjach pomiedzy obowigzu-
jacymi obecnie regulacjami ustawy o prawach konsumenta dotyczacymi niezgodnosci towaru z umowa oraz
odpowiadajgcymi im regulacjami Kodeksu cywilnego dotyczacymi rekojmi. Na podstawie przeprowadzonej
analizy autor dochodzi do wniosku, ze wprowadzona nowelizacja prowadzi do dekompozycji i zaburzenia
wewnetrznej spdjnosci prawa cywilnego. Pomimo implementacji dyrektywy 2019/771 do ustawy o prawach
konsumenta, nie wprowadzono odpowiednich nowelizacji w Kodeksie cywilnym, ktére umozliwityby zacho-
wanie spojnosci w ramach ochrony przyznanej przez polskie prawo poszczegélnym kategoriom konsumentow
(konsumenci nabywajacy rzeczy ruchome i konsumenci nabywajacy nieruchomosci). Ponadto doprowadzono
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do zaburzenia zasady wyzszego poziomu ochrony konsumentéw w poréwnaniu z obrotem dwustronnie pro-
fesjonalnym (B2B) i obrotem powszechnym (C2C).

Stowa kluczowe: ochrona konsumentéw, Kodeks cywilny, ustawa o prawach konsumenta, dyrektywa 2019/771

Pesiome: B ctaTbe aHanusmpyetcs, Kakum obpasom [lupektnsa 2019/771 0 HeCOOTBETCTBIN TOBapa JOroBOpYy
6blla MMMIEMEHTVPOBaHa B MOJbCKYIO0 NPaBOBYIO CUCTEMY, 11 OLIeHVNBAETCA BAVAHNE 3TOW UMMIEMEHTaLMN Ha
COrNacoBaHHOCTb HOPM BHYTPeHHero npasa. OCHOBHOE BHUMaHVIE Obl/10 yieIeHO COOTHOLLEHMIO IeCTBYIOLLNX
HOpM 3aKoHa O npaBax noTpebuTenen, KacalLWmXca HeCOOTBETCTBMA TOBapa AOrOBOPY, 1 COOTBETCTBYHOLLMX
Hopm lpaxkaHCKOro Kofekca, KacaloWmxca 3aKOHHOW rapaHTMm. Ha ocHoBe MpoBeAeHHOro aHanv3a aBTop
NpUXoOAUT K BbIBOZY, UTO BHeCeHHaA MonpaBka MPMBOAUT K AeKOMMO3ULMM U HapyLUeHWIO BHYTPEHHel
COrNacoBaHHOCTU HOPM rpax[aHcKoro mnpaea. HecmoTpa Ha umnnemeHTaumio [upektusbl 2019/771
B 3aKOH O nMpaBax noTpebuTeneil, B [paxxAaHCKNI KOAEKC He Oblny BHECEHbl COOTBETCTBYIOLIME U3MEHEHMA,
KOTOpble MO3BONMAN Obl 06ECneunTb COMNMAacoBaHHOCTb B pPaMKax 3alyuTbl, NMPefoCTaBlAAEMON MONbCKUM
3aKOHOAATEeNbCTBOM OTAESbHbIM KaTeropuam rnotpebutenenn (motpebutenam, nprobpeTawLym ABUXKIMOe
MMYLLIECTBO, 1 NoTpebutenam, NprobpeTaoLnM HeiBUKIMMOe UMYLLLeCTBO). KpomMe TOro, HapyLleH npuHLMN
60nee BbICOKOrO YPOBHA 3alLMTbl NPaB NoTpebrTeneit No cpaBHEHMIO C BYCTOPOHHEN NPodeccuoHanbHoi
(B2B) 1 o61wen kommepueckoii (C2C) Toprosneit.

KnioueBble cnoBa: 3awuta npas noTpebuteneir, [papaHCKMiA KOAEKC, 3akOH O MnpaBax noTpebuTenen,
Ivpektnea 2019/771

Pe3stome: Y cTaTTi npoaHanizoBaHo cnoci6 imnnemenTauii Jupektnsu 2019/771 0o NONbCbKOro 3aKOHOAABCTBA
B MNaHi HEeBiAMOBIAHOCTI TOBapy AOroBopy Ta OUIHEHO BNAMB L€l iMnnemeHTauii Ha Y3rogKeHicTb
BHYTPIiLLHbOAEP>KaBHOrO MPaBOBOro perysnioBaHHA. OCHOBHa yBara NpuiinAaeTbCA B3aEMO3B'A3KY MiXK UAHHUMMN
NMONOXEHHAMM 3aKOHY MPO NpaBa CMOXMBaYiB WOAO HEBiANOBIAHOCTI TOBapy AOroBOpY Ta BiAMOBIAHUMMN
nonoxeHHAMN LIBinbHOro KoAeKcy LWOoAO rapaHTiHnx 3060B'A3aHb. Ha 0CHOBI NpoBeAeHOro aHanily aBTop
[OXOAUTb BMCHOBKY, LIO 3anpoBajkeHa 3MiHa NPuM3BOAUTb [0 AEKOMMNO3uLii Ta NOPYLIEHHA BHYTPILWHbOT
Y3rofIXXeHOCTi LUMBiNIbHOro npasa. Hesaxkatoun Ha imnnemeHTauio [inpexktem 2019/771 B 3aKkoHi npo npasa
crnoxuBauis, fo LinBinbHOro Kopgekcy He 6yno BHeceHO BifNOBIAHMX 3MiH, AKi 6 3ab6e3neunnn y3rogkeHicTb
3aXWCTY, WO HAJAETbCA MOMbCbKMM 3aKOHOAABCTBOM OKPEMMM KaTeropisim CroXKuBauyis (CrioxuBayam, Aki
KynyloTb PyxOMi TOBapw, i CloXmBayam, fKi KynyloTb HEpPyxoMicTb). Kpim Toro, 6yno nopylieHo npuHuun
BULLOFO PiBHA 3aXMCTy MpaB CMOXMUBauiB MOPIBHAHO 3 ABOCTOPOHHbLOW MpodeciiiHoto Toprisneto (B2B) Ta
3aranbHoto Toprisneto (C2C).

KnrouoBi cnoBa: 3axvcT npas cnoxusavis, LIMBinbHUI Koaekc, 3akoH Npo npaBa cnoxusadis, [JupekTvBa
2019/771

Introduction

Consumer protection law has undergone far-reaching changes in recent years, both
at the level of EU law and, consequently, within the national laws of EU countries.
An important part of the regulations on consumer protection are the norms relat-
ing to liability of the seller for defectiveness of goods. This issue has long been the
subject of doctrinal interest, and the discussion has intensified in connection with
the implementation of the SDG Directive' into the Polish legal order. The peak pe-

1 Directive (EU) 2019/771 of the European Parliament and of the Council of 20.05.2019 on cer-
tain aspects concerning contracts for the sale of goods, amending Regulation (EU) 2017/2394 and
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riod of interest in this area occurred before the entry into force of the Act amending
the Act on Consumer Rights,” when many critical comments were expressed with
regard to the manner of implementation of the SDG Directive.’ In the end, the re-
marks made by the scholars did not significantly change the proposed regulations,
which came into force in a wording that corresponded in principle to the original
draft. For this reason, the comments postulated by the scholars prior to entry into
force of the act remain valid.

Despite this, there are some areas that have not yet been analysed. In connec-
tion with the adoption of a dualistic system of liability for defectiveness of goods, the
question of the relationship between the regulations of the ACR* and the Civil Code’
arises. Therefore, the purpose of this paper is to answer the question of whether, in
connection with the parallel functioning of the provisions of the ACR and the Civil
Code, the implementation made preserves the consistency of domestic law. In order
to address this issue, it is first necessary to provide a brief historical outline of the reg-
ulations in question. It will allow to determine main motives that formed the basis for
the introduction of the consumer protection instruments, and which are important in
assessing their suitability for achieving their intended purposes. This will be followed
by an analysis of how the directive has been implemented into Polish legal system and
a comparison of the current regulations of the ACR with the Civil Code regulations.
On this basis, a final position will be formulated on the impact of the amendment on

Directive 2009/22/EC, and repealing Directive 1994/44/EC (hereinafter: SDG).

2 Actof 1 December 2022 on amendments to the Act on Consumer Rights and certain other laws, Jour-
nal of Laws [Dziennik Ustaw] of 2022 item 2581.

3 M. Namyslowka, A. Jablonowska, F. Wiaderek, Implementation of the Digital Content Directive in
Poland: A Fast Ride on a Tandem Bike Against the Traffic, Journal of Intellectual Property, Information
Technology and E-Commerce Law 2021, vol. 12, no. 2, pp. 2021-2022; B. Gnela, Problem systemowej
regulacji uméw konsumenckich w polskim prawie, in: Prawo prywatne wobec wyzwarn wspélczesnosci.
Ksigga pamigtkowa dedykowana Profesorowi Leszkowi Ogiegle, eds. M. Fras, P. Slezak, Warszawa 2017;
M. Radwanski, Implementacja Dyrektywy 2019/771 do polskiego porzgdku prawnego — wybrane proble-
my, in: Reklamacje, mediacje i inne postgpowania w sprawach konsumenckich, eds. Z. Dtugosz, K. Pod-
gorski, E. Stugocka-Krupa, Warszawa 2021, passim; A. Wiewiorowska, . Zoll, Akademicki Projekt
Kodeksu Cywilnego. Ocena zatozeri projektu implementacji dyrektywy Parlamentu Europejskiego i Rady
UE 2019/771 z dnia 20 maja 2019 w sprawie niektorych aspektow umoéw sprzedazy towaréw, https://
www.projektke.uj.edu.pl/dokumenty/Ocena_projektu_r_2019_771_Wiewiorowska_Zoll.pdf [access:
21.07.2023], p. 2; A. Wiewi6rowska, F. Zoll, K. Potudniak-Gierz, W. Baniczyk, Transpozycja Dyrektywy
Parlamentu Europejskiego i Rady UE 2019/771 z dnia 20 maja 2019 r. w sprawie niektorych aspektow
umow sprzedazy towaréw, Kwartalnik Prawa Prywatnego 2021, vol. 30, no. 4, pp. 917-920.

4 Act of 30 May 2014 on consumer rights, consolidated text: Journal of Laws of 2020 item 287, as amen-
ded by the act invoked in footnote no. 2 (hereinafter: ACR).

5 Actof 23 April 1964 - Civil Code, consolidated text: Journal of Laws of 2022 item 1360, as amended
by the act invoked in footnote no. 2 (hereinafter: Civil Code).
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the consistency of internal law regulations from the perspective of the effects of differ-
entiating the situation of various buyers, including primarily consumers purchasing
movable and immovable property, but also non-consumers.

1. Historical background

For the first time, the implementation of EU regulations regarding liability for
goods in the Polish legal system took place before Poland’s accession to the Euro-
pean Union, when Directive 1999/44/EC°® was transposed. At that time, consum-
er protection was seen as an objective in itself. The regulations in force provided
for the principle of minimum harmonisation, allowing member states to deviate
in favor of more far-reaching consumer protection. Among the Directive’s most
important assumptions, it is important to note the sequential nature of consumer
rights, under which consumers were given two levels of rights (first level - replace-
ment or repaid of goods, second two - withdrawal from the contract or reduction
of the price). The Polish implementation of these regulations was carried out the
Act on Special Terms of Consumer Sales,” which existed in parallel to the warranty
provisions of the Civil Code.® This decision was met with criticism of the doctrine,
which pointed out, among other things, the violation of the consistency of regula-
tions and the central role of the Civil Code in the system of civil law.’

Due to criticism of the adopted way of implementing Directive 1999/44/EC, the
previous approach was abandoned during the implementation of the subsequent
Directive 2011/83/EU." In 2014 the national legislator decided to transfer all of

6 Directive 1999/44/EC of the European Parliament and of the Council of 25 May 1999 on certain as-
pects of the sale of consumer goods and associated guarantees.

7 Act of 27 July 2002 on the special conditions of consumer sales and amendments to the Civil Code,
Journal of Laws 2022 no. 141, item 1176 (no longer in force).

8 On the relationship between the concept of non-conformity of goods with the contract and the con-
cept of defects cf. A. Wiewidérowska-Domagalska, Refleksje na tle orzecznictwa sqdow powszechnych
w zakresie sprzedazy konsumenckiej, Prawo w Dzialaniu. Sprawy Cywilne 2014, no. 20, pp. 247-254.

9 M. Namystowska, A. Jablonowska, F. Wiaderek, Implementation of the Digital Content..., p. 243;
M. Koszowski, Ocena rozwigzati prawnych zawartych w ustawie o szczegélnych warunkach sprzedazy
konsumenckiej oraz zmianie Kodeksu cywilnego implementujgcej dyrektywe Parlamentu Europejskiego
i Rady nr 1999/44/WE, Przeglad Sadowy, no. 6, 2013, p. 10; M. Pecyna, Ustawa o sprzedazy konsu-
menckiej. Komentarz, Krakow 2004, pp. 14-23; J. Pisulinski, Sprzedaz konsumencka, in: System Prawa
Prywatnego, vol. 7. Prawo zobowigzat - czes¢ szczegotowa, ed. ]. Rajski, Warszawa 2018, p. 214.

10 Directive 2011/83/EU of the European Parliament and of the Council of 25 October 2011 on con-
sumer rights, amending Council Directive 93/13/EEC and Directive 1999/44/EC of the European
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the regulations to the Civil Code, thus introducing a uniform system of protection,
applicable both in consumer and non-consumer trade, with certain deviations in
relation to consumers.'" At the same time, within the framework of the regulation
of national law, in accordance with the Directive, the sequentiality of consumer
rights was abandoned."

The further evolution of EU law assumed maximum harmonization."’ This was
due to the fact that consumer protection was no longer the sole objective. This goal
began to co-evolve with other EU policy objectives, which included the formation
of a single EU market'* and environmental protection, as well as the related pursuit
of developing a circular economy.” At the same time, however, the EU legislator
changed the approach to basic consumer rights. The sequentiality of rights was re-
introduced, which had the effect of lowering the level of consumer protection to

Parliament and of the Council and repealing Council Directive 85/577/EEC and Directive 97/7/EC of
the European Parliament and of the Council.

11 However, a significant part of the consumer regulations provided for in Directive 2011/83/EU has
been implemented in the new ACR, such as the provisions on the possibility of withdrawing from
a distance contract. See also: W. Dybka, Odpowiedzialnos¢ sprzedawcy z tytutu rekojmi w swietle Dy-
rektywy Parlamentu Europejskiego i Rady 2019/771 w sprawie niektorych aspektéw umowy sprzedazy,
Internetowy Przeglad Prawniczy TBSP UJ 2019, no. 3, p. 7; E. Zoll, Rekojmia. Odpowiedzialnos¢ sprze-
dawcy, Warszawa 2018, pp. 363-365.

12 Nevertheless, some remnants of the previous regulations are still in force (Article 560 § 2 of the Civil
Code).

13 Article 4 SDG. See also: Projekt ustawy o zmianie ustawy o prawach konsumenta i kodeksu cywilnego,
Kwartalnik Prawa Prywatnego 2021, vol. 30, no. 1, p. 148.

14 G. Howells, C. Twigg-Flesner, T. Wilhelmsson, Rethnking EU Consumer Law, London-New York
2018, pp. 168-169.

15 Cf. F. Zoll, Ekologiczne prawo sprzedazy — bardzo wstepne uwagi, in: Wykonanie zobowigzan. Ksie-
ga jubileuszowa dedykowana Profesorowi Adamowi Brzozowskiemu, eds. K. Bilewska, W.J. Kocot,
D. Krekora-Zajac, Warszawa 2021, pp. 639-646; E. Zoll, K. Potudniak-Gierz, W. Banczyk, Sustain-
able Consumption and Circular Economy in the Directive 2019/771, Pravovedenie 2020, no. 64 (4),
pp- 527-530; A. De Franceschi, Planned Obscolence Challenging the Effectiveness of Consumer Law
and the Achievement of Sustainable Economy, Journal of European Consumer and Market Law 2018,
vol. 7, no. 6, pp. 217-221. It was also pointed out that the proper functioning of the internal market
takes precedence over consumer protection (A. Kolodziej, Wplyw zastosowania metody harmonizacji
pelnej w zakresie uprawnieri konsumenta w Dyrektywie 2019/771 na przyszlg zmiang kodeksowego
poziomu ochrony konsumenta z rekojmi (czesé I), Acta Universitatis Wratislaviensis no. 4072. Przeglad
Prawa i Administracji 2021, no. 127, p. 215); D. Dabrowski, Prawo umow jako instrument wspierajgcy
ochrong srodowiska. Zarys problemu, Przeglad Ustawodawstwa Gospodarczego 2023, no. 6, pp. 27-29;
Zielona ksiega. Optymalna wizja Kodeksu cywilnego w Rzeczypospolitej Polskiej, ed. Z. Radwanski,
Warszawa 2006, pp. 94-95. On the changing status of the consumer, see: M. Jagielska, Od konsumenta
do uzytkownika (o istotnej zmianie wspélczesnego prawa konsumenckiego), Pafistwo i Prawo 2021,
no. 11, pp. 31-46.
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some extent.'® The return to the concepts of the past was also apparent at the level of
Polish legal order. The national legislator again decided to establish two separate re-
gimes of buyer protection, one of which, concerning consumers purchasing goods
(defined as movable property'’), was regulated in the ACR, and the other was left in
the Civil Code. Due to the scope of application of the ACR, the latter system applies
to remaining consumer relations (acquisition of real estate), but also to professional
trade (B2B) and general trade (C2C). Thus, the adopted regulation led to a return
to the dualistic system already existing before 2014.

2. Comparison of the regulations of the ACR and the Civil Code on the
background of the SDG Directive - general remarks

At the outset of comments on the relationship between buyer protection under the
ACR and the Civil Code, it should be noted that regardless of the change of the level
of consumer protection as a result of the introduction of the SDG Directive, in its
implementation into national law, the legislator should maintain the principle that
the protection granted to consumers shall be more far-reaching than the protection
granted to buyers under other legal relationships (e.g. B2B)."® In addition, in the
case of differentiation of the level of consumer protection in particular cases, such
as in the case of the purchase of movable and immovable property, the regulations
of national law should be consistent,”” and any differentiation should be justified
axiologically. A comparison of current regulations under the ACR and the Civil

16 See also: A. Kotodziej, Wplyw zastosowania metody..., p. 215; K. Potudniak-Gierz, Wplyw regulacji dy-
rektyw 2019/770 oraz 2019/771 z zakresu rekojmi na poziom ochrony polskich konsumentéw wzgledem
rozwigzan w tym zakresie obowigzujgcych w Kodeksie cywilnym. Implementacja do polskiego porzgd-
ku prawnego dyrektyw konsumenckich na przyktadzie dyrektyw 2019/770 i 2019/771, Warszawa 2022,
https://iws.gov.pl/wp-content/uploads/2022/10/TWS_Poludniak-Gierz-K.-_Wplyw-regulacji-dyrekty-
wy-2019.770-oraz-dyrektywy-2019.771-z-zakresu-rekojmi-na-poziom-ochrony-polskich-konsumen-
tow.pdf [access: 21.07.2023], p. 13.

17 Article 2 (4a) ACR.

18 A. Kolodziej, Harmonizacja petna uprawnient konsumenta w razie niezgodnosci towaru z umowg
w Dyrektywie 2019/771 o sprzedazy towardw - czes¢ II, Acta Universitatis Wratislaviensis no. 4116.
Przeglad Prawa i Administracji 2022, no. 128, p. 227; see also: M. Koszowski, Ocena rozwigzat...,
pp- 17-18.

19 Cf. Akademicki projekt zmiany Kodeksu cywilnego, Kwartalnik Prawa Prywatnego 2021, vol. 30,
no. 2, p. 330; A. Wiewidrowska, E Zoll, K. Potudniak-Gierz, W. Banczyk, Transpozycja Dyrektywy
Parlamentu Europejskiego..., pp. 920-921, 926.
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Code, however, shows that the way the provisions of the SDG Directive are imple-
mented does not fully accomplish these objectives.

3.The concept of non-conformity of goods with the contract

The first of the regulations added to the ACR and requiring discussion is the con-
cept of non-conformity of goods with the contract, introduced in Article 43b (1)
and (2) ACR. This regulation was intended to reflect Articles 6 and 7 of the SDG
Directive, defining subjective and objective requirements for conformity with the
contract, respectively. While comparing the regulations of the ACR to the regula-
tions provided for in the Civil Code, it should be noted that the concept of non-
conformity of goods with the contract under ACR has a broader scope than the
concept of defect in Article 556' of the Civil Code, particularly due to the addition
of objective criteria in Article 43(2) ACR.* This has the effect of raising the level
of protection for consumers purchasing movable goods. Therefore, the legislator’s
decision can be evaluated positively, as being in line with the general assumption
of higher consumer protection. However, it should be underlined that in view of
the preservation in the Civil Code of the seller’s liability to a consumer purchasing
real estate, the adopted regulation results in an unjustified lowering of the protec-
tion of this group of consumers in comparison to consumers purchasing movable

property.

4. Exemption of the entrepreneur from liability

Another significant change has been provided for in Article 43b (4) ACR, introduc-
ing an exemption from the entrepreneur liability for the lack of conformity of the
goods with the contract with respect to objective requirements, if the consumer was
specifically informed of this and expressly and separately accepted that deviation.”!
Such a method of regulation puts the entrepreneur under the ACR in a worse posi-
tion than a seller under the Civil Code, which requires for exemption from liability

20 Cf. Projekt ustawy o zmianie ustawy..., p. 151; M. Pecyna, Implementacja dyrektywy o umowach
o dostarczanie tresci cyfrowych lub ustugi cyfrowej - wyzwania dla ustawodawcy krajowego, Kwartalnik
Prawa Prywatnego 2021, vol. 30, no. 3, p. 615.

21 This regulation is a transposition of Article 7 (5) SDG.
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that the buyer knew of the defect (Article 557 § 1 of Civil Code). Significantly, the
Civil Code provision refers to an objective state of affairs, and knowledge of the
defect does not necessarily have to be obtained from the seller.

While the solution adopted in the ACR is in line with the Directive and in-
deed raises the level of consumer protection,” a comparison of the regulations of
the ACR and Civil Code regulations leads to the conclusion that the principle of
a higher level of consumer protection has also been implemented, but not fully.
Since the Civil Code regulations cover consumers acquiring real estate, such buy-
ers are once again placed in a worse position than consumers acquiring movable
property. With respect to consumers purchasing real estate, it can be argued that,
given the typical value of the subject matter of the contract, a higher level of pro-
tection should all the more be provided. In this regard, there were no obstacles
for amending the Civil Code accordingly to the changes of the ACR and to grant
consumers buying real estate the same level of protection as consumers purchas-
ing movable property.

5. Period of protection

As aresult of the implementation of the SDG Directive, the timeframe for buyer
protection has also been changed. Pursuant to Article 10 (1) SDG, Article 43¢ (1) of
the ACR provides that protection is granted if the nonconformity of the goods be-
comes apparent within a 2-year period, counted from the delivery of the goods. This
regulation is the counterpart of Article 568 § 1 of the Civil Code, establishing 5-year
protection period for the sale of immovable property, however, under the new ACR
regulations, no specific period of limitation for claims has been provided. Thus, this
is a significantly different regulation than the previous Civil Code solution, which
provides for a short, 1-year period of limitation counted from the date of discovery
of the defect, with the reservation that if the buyer is a consumer, the period of
limitation cannot end before the expiration of the warranty period (Article 568 § 2
of the Civil Code). Although the provisions of the SDG do not exclude the possibil-
ity of a specific regulation of the period of limitation of claims under national law
(Article 10 (4) SDG), Polish legislator did not opt for such a solution. This means

22 'W. Dybka, Odpowiedzialnos¢ sprzedawcy..., p. 19; K. Poludniak-Gierz, Wplyw dyrektyw 2019/770
oraz 2019/771 na poziom ochrony konsumenta w ramach rezimu rekojmi w prawie polskim, Prawo
w Dziataniu. Sprawy Cywilne 2023, no. 54, p. 185.
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that under ACR, claims for nonconformity of goods will be time-barred under the
general rules, in accordance with Article 118 of the Civil Code. In principle, the
regulations of the ACR are therefore more favourable for consumers than the Civil
Code regulations,” since the general period of limitation under Article 118 of the
Civil Code is longer than the period of limitation under Article 568 § 2 Civil Code.

This results in a further disadvantage for a consumer purchasing real estate.
In this situation the time frame of protection covers 5 years from the release of
the item, with the claim becoming time-barred within 1 year from the date of
discovery of the defect, but not earlier than 5 years from the release of the item
(Article 568 § 1-2 of the Civil Code). This means that in some cases, the claim
will become time-barred after almost 6 years from the date of delivery, but not
earlier than 5 years. Meanwhile, under the provisions of the ACR, the effective
period of protection is longer. If a defect is discovered at the end of the 2-year
protection period, the claim will become time-barred after 6 years from that mo-
ment, and with effect at the end of the calendar year (Article 118 sentence 2 of the
Civil Code). In some cases, it can amount to almost 9 years. This means that for
real estate, which usually represents a higher value than movable property, less
favorable regulations are provided for the consumer than for movable property,
which may have negligible value.

In addition, as part of the implementation of the SDG Directive, the Polish leg-
islator decided to extend the basic 1-year deadline for the presumption of noncon-
formity of goods up to 2 years (Article 43c (1) sentence 2 of the ACR, Article 11 (1)
and (2) SDG).** While such a solution is permissible in the light of the Directive, on
the grounds of Polish regulations it leads to another violation of consistency with
the Civil Code regulations, which in a similar situation with respect to consumer
sales provide for a 1-year term (Article 556 of the Civil Code).” The goal of the
national legislator was undoubtedly to increase the level of consumer protection on
the grounds of the ACR, but nevertheless the lack of any modification of the Civil
Code regulation results in the fact that the consumer purchasing movable property
is again protected to a higher degree than in the case of the purchase of real estate
without any apparent reason.

23 Page 7 of justification of the draft of the act invoked in footnote no. 2.

24 On the assessment of such a possibility under EU law see: E. Van Gool, A. Michel, The New Consumer
Sales Directive 2019/771 and Sustainable Consumption: A Critical Analysis, Draft version, submitted
to the Journal of European Consumer and Market Law (EuCML), https://ssrn.com/abstract=3732976
[access: 24.07.2023], p. 9.

25 Cf. W. Dybka, Odpowiedzialno$¢ sprzedawcy..., p. 22.
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6. Bringing the goods into conformity with the contract

One of the most significant changes regarding non-conformity of goods is the resto-
ration of sequentiality of consumer rights.?* Under SDG Directive, the rights grant-
ed in the first place are collectively called “bringing the goods into conformity with
the contract” and include the right to demand repair or replacement of the goods
(Articles 13 (1) and (2) SDG).” Under the ACR, the consumer is given a choice
between these rights, but in certain situations the entrepreneur may decide to pro-
vide the second of the performances (Article 43d § 2 sentence 1 ACR). In addition,
if repair or replacement is impossible or would require disproportionate costs for
the entrepreneur, the entrepreneur may refuse to bring the goods into conformity
with the contract altogether. Such a regulation is in line with the Directive (Article
13 (2) and (3) SDG), but once again leads to inconsistencies when juxtaposed with
the Civil Code.

The counterpart of the regulation in question on the grounds of the Civil Code
is Article 561 § 3, which shapes the position of the seller in a more rigorous way.*
This is because the seller may refuse to satisfy the buyer’s request only if bringing
the defective goods into conformity with the contract in the manner chosen by the
buyer is impossible or, compared with the other possible way of bringing it into
conformity with the contract, would require excessive costs. This suggests that the
seller can completely refuse to repair or replace the goods only if it is impossible to
tulfill the request of the buyer. The wording of the second condition suggests that if
the request made causes excessive costs compared to the second possible request,
the seller may only choose to fulfill the second of the performances.?” This means
that in case of excessive costs one of the demands must be fulfilled, and due to the
nature of real estate as thing defined as to its identity, only repair will be possible.”’
Meanwhile, under the regulations of the ACR, if excessive costs arise, the entrepre-
neur can always refuse to repair or replace the thing (Article 43d (2) in fine ACR).
Such differentiation is another manifestation of the inconsistency between the code
regulations and the ACR. This time, however, it has the effect of worsening the

26 Cf. Projekt ustawy o zmianie ustawy..., p. 152.

27 See also: E. Zoll, K. Potudniak-Gierz, W. Banczyk, Sustainable Consumption..., pp. 541-542.

28 However, it should be borne in mind that before the amendment, an even more similar regulation was
provided for in Article 560 § 2 of the Civil Code.

29 However, the wording of the Article 3 (3) of the Directive 1999/44/WE is slightly different. Cf. A. Ko-
todziej, Harmonizacja petna uprawniesi..., p. 161. On the grounds of previous regulations: M. Ko-
szowski, Ocena rozwigza#..., p. 13.

30 Cf.J. Pisulinski, Sprzedaz..., p. 229.
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situation of consumers under the ACR compared to the situation of consumers and
other entities under the Civil Code regulations.

7. Obligation to dismantle and reassemble

In addition, as part of the right to bring the goods into conformity with the contract,
under ACR there is an unconditional obligation for the entrepreneur to dismantle
the goods and reassemble them (Article 43d (6) ACR). This is another regulation
that is in line with the Directive (Article 14 (3) SDG), but which differs from the
Civil Code norms applicable in similar situations. Under the Civil Code, the seller
may refuse disassembly and reassembly if the cost of these activities exceeds the
price of the goods sold (Article 561' § 2 of the Civil Code). It allows the seller to be
protected from excessive costs, in particular in the case of sale of an item of a small
value. At the same time, such protection is not granted under the ACR, which fa-
vors the consumer, granting the right to demand disassembly and reassembly also
in case of sale of an item of a small, even token value.’® Thus, the adopted measure
once again puts the consumers purchasing immovable property in worse position.*

Moreover, this inconsistency is further deepened because of the final part of
Article 561' § 1 of the Civil Code, granting the right to have the disassembly and
assembly performed by the buyer at the seller’s expense and risk in the event of the
seller’s failure to perform this duty. Under ACR there is no analogous right. In order
to take advantage of substitute performance, a consumer buying a movable thing
would have to resort to the general provisions, which will most often involve the
need to obtain court approval (Article 480 § 1 and 3 of the Civil Code). Thus, from
this perspective the buyer is protected to a wider extent by the regulations of Civil
Code than ACR. While such a measure can be justified in the case of consumers
purchasing real estate (the need to ensure that a defect can be removed efficiently
is particularly important in the case of real estate, especially used for residential
purposes), the simultaneous extension of higher protection to entities other than
consumers is difficult to defend.

31 This is certainly beneficial to the consumer, but it may raise questions about the imposition of excessi-
ve obligations on entrepreneurs. The view was also expressed that the current regulations are less clear
than those of the Civil Code, K. Potudniak-Gierz, Wplyw dyrektyw..., p. 193.

32 Although in the case of defects in real estate, sometimes disassembly and assembly will not be po-
ssible at all, but some defects may require it (for example, defect in the heating, plumbing or electrical
system).
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8. Rights of the second level

Under SDG Directive, rights of the second level include the ability to terminate
a contract or reduce the price. These rights are conditioned by the occurrence of
certain circumstances, which are enumerated in Article 15 (4) SDG and, after cer-
tain editorial adjustments, transposed into Article 43e (1) ACR In light of the lack
of sequentiality under the Civil Code regulations, this leads to a worsening of the
situation of the consumer under the ACR, since the buyer under the Civil Code has
incomparably greater freedom in shaping his legal situation.® In this regard, one
may ask whether, in the context of the application of warranty regulations to a con-
sumer purchasing real estate and to non-consumer legal relations, such differenti-
ation is justified. In case of a consumer acquiring real estate, due to the difficulties
associated with withdrawal from the contract for the sale of real estate, preference
should be given to rights that lead to bringing the property to a suitable condition,*
which would support sequentiality. In the case of non-consumer relations, on the
other hand, one can again refer to the general principle that consumer protection
should go further, and the lack of sequentiality of rights under the Civil Code is
a solution that contradicts this assumption to the furthest extent.”> While the regu-
lations of ACR are once again in line with the EU law, under domestic law it leads
to an unjustified preference for buyers other than consumers purchasing movable

property.

9. Witholding the payment

In addition, the strengthening of the position of the consumer purchasing mov-
able goods is affected by the right to “withhold payment of any outstanding part of
the price or a part thereof until the seller has fulfilled the seller’s obligations under
this Directive” (Article 13 (6) SDG). The implementation of this regulation was
carried out by the introduction of Article 43 (f) ACR An analogous regulation is
not provided for under Civil Code. This has the effect of privileging, on the basis of
the provisions of the ACR, the consumer acquiring movable goods, who has been
equipped with a far-reaching right, allowing to force the entrepreneur to fulfill the

3 A. Kolodziej, Harmonizacja petna uprawnies. .., passim; K. Potudniak-Gierz, Wptyw regulacji..., p. 21.

34 Also sustainable consumption and the circular economy speak in favor of that position (E Zoll,
K. Poludniak-Gierz, W. Baniczyk, Sustainable Consumption..., pp. 539-540).

35 Cf. on the grounds of previous regulations: J. Pisulinski, Sprzedaz..., p. 214.
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obligations related to the non-conformity of the goods. However, this measure rais-
es doubts about imposing excessive burden on the entrepreneur. The payment of
the price is a reciprocal performance, fulfilled in connection with the performance
of a bilateral contract, under which the entrepreneur transfers ownership of the
goods. If the goods are found to be defective, the equivalence of performances is
disturbed, and the rights granted under the provisions in question are aimed at
restoring it.** A regulation empowering the consumer to withhold payment of the
price is fully justified in situations where the defect is so significant that the goods
are not at all suitable for their intended use. In such a case, it would be unreasonable
to expect the consumer to pay the full price. However, one can imagine many situa-
tions in which the defect is of an insignificant nature, not precluding the possibility
of using the goods as intended, and at the same time, in the context of the value of
the goods, it is a completely minor defect (e.g., the purchase of a new automobile
in which the trunk light was not installed by mistake). In such a case, granting the
consumer right to withhold payment of the entire amount due seems to go too far.

Doubts in this regard are exacerbated by the fact that on the basis of Civil Code
an analogous right is not granted at all. It does not arise either under the provisions
on warranty or under the provisions of the general part of the Civil Code, because
Article 488 or 490 of the Civil Code refer to mutual performance, which under the
contract of sale is the transfer of ownership of the goods and their delivery, but not
the performance of warranty obligations.” Therefore, in terms on consumer rela-
tions, regardless of whether the identified defect in the real estate is insignificant
(e.g., seller’s failure to properly adjust the door) or significant (e.g., lack of a func-
tioning plumbing system), the consumer is obliged to pay the price in accordance
with the contract, and the identification of any defect does not modify this obliga-
tion. Such a solution contrasts with the situation of the consumer under ACR, who,
in the case of the purchase of a movable item, can always withhold payment, even
if the value of the item is very high and the nature of the non-conformity with the
contract is minor. It is important to note that in the EU legislator allowed the pos-
sibility for member states to determine the conditions and rules for exercising the

36 A.M. Juranek, K. Kryla-Cudna, M. Tulibacka, Komentarz do art. 556 kodeksu cywilnego, in: Kodeks
cywilny. Komentarz, ed. K. Osajda, Warszawa 2023, § 5; J. Jezioro, Komentarz do art. 556 kodeksu
cywilnego, in: Kodeks cywilny. Komentarz, eds. E. Gniewek, P. Machnikowski, Warszawa 2019, § 1;
E. Habryn-Chojnacka, Komentarz do art. 556 kodeksu cywilnego, in: Kodeks cywilny, vol. 2. Komen-
tarz. Art. 353-626, ed. M. Gutowski, Warszawa 2019, § I1.3.

37 A.Kolodziej, Harmonizacja petna uprawnien. .., p. 172; K. Potudniak-Gierz, Wplyw regulacji..., p. 26.
However, cf. E Zoll, Rekojmia..., pp. 212-214.
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discussed right to withhold payment of the price,* but the Polish legislator did not
use this possibility. In the context of maintaining two separate regimes of liability
for the sold goods in the Polish legal system, it can be said that in order to bring
them closer together, it has been necessary to introduce additional restrictions in
Article 43 (f) ACR Right to withhold the payment could, for example, have been
excluded in the case of immaterial defects. This would make the dissonance be-
tween the consumer’s rights in the case of the purchase of movable and immovable
property significantly reduced. In order to ensure more complete and uniform con-
sumer protection, consideration could be also given to granting the consumer an
analogous right to withhold the payment under the Civil Code.

Conclusions

The comments presented above lead to the conclusion that the course of action
adopted by the Polish legislator during the implementation of the SDG Directive
does not take into account the context of the Polish private law system and the ex-
isting legislation. The introduced amendment has led to a disruption of consistency
of national law,* even if from the perspective of the implementation of the Direc-
tive it is an action that has been correct in principle. Manifestations of violations
of the consistency of domestic law can be seen at various levels. Despite the imple-
mentation of the general idea of granting a higher level of protection to consumers,
in some cases deviations from this principle occur, for which it is difficult to find
justification. This is because the current regulations sometimes have the effect of
granting more far-reaching protection to buyers other than consumers (for exam-
ple, the lack of sequentiality of rights under Civil Code).

Moreover, within the framework of the consumer protection system, the posi-
tion of consumers in particular situations is unjustifiably differentiated. While the
restoration of the sequentiality of the rights of the consumer purchasing movable
goods is enforced by the EU regulations, it is not clear why the legislator intro-
duced such a far-reaching differentiation of the position of the consumer depend-
ing on whether they are purchasing movable or immovable property. Although the
SDG Directive regulates only the sale of movable property and, in recital 12, grants

38 Article 13 (6) in fine SDG.
39 Despite the fact that page 16 of justification of the draft of the act invoked in footnote no. 2 the
legislator recognizes the need to ensure regulatory consistency of internal law.
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member states the freedom to regulate contracts of sale of real estate, this does
not mean that the national legislator is exempt from the obligation to take care
of the internal consistency of the law.** The adopted approach does not create the
impression of a well-thought-out measure, but rather a literal implementation of
the directive, while ignoring the effects it has on legal relations not covered by the
regulations of the ACR, including primarily consumer contracts for the acquisition
of real estate, but also contracts in B2B and C2C relationships.

Although some adjustments were made to the Civil Code along with the adopt-
ed amendment, important issues were nevertheless overlooked, arising indirectly
from the amendment. These effects could be eliminated by properly adjusting the
provisions of the Civil Code. Despite the current regulatory dualism it would still
be possible to adjust the Civil Code in such a way that the regulations provided
therein are consistent and axiologically justified when juxtaposed with the regu-
lations of ACR This also does not exclude differentiation on the basis of the Civil
Code of the situation of consumers and other entities, because, after all, this method
of regulation was already present before the amendment of the Civil Code.
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