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Summary: According to many legal historians nothing spectacular occurred in the English legal history during
the eighteenth century. However, this view ignores the efforts which were made during this period in the area
of systematisation. This article takes the position that major attempts to formulate clear new legal doctrines
and to put in order those that already existed, could be observed. This process occurred in various branches of
the law. One of the most characteristic and significant branches of the English common law was real property.
The initial view taken in this article is analysed against the benchmark of certain general themes (hereinafter
referred to as ‘principles’) associated with real property by reference to theoretical statements made by Wil-
liam Blackstone in his common law lectures which were published under the title Commentaries on the Law of
England.
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Streszczenie: Zdaniem wielu historykéw prawa, w XVIII stuleciu nie wydarzyto sie nic spektakularnego w ob-
szarze historii prawa angielskiego. W rzeczywistosci jednak poglad ten umniejsza dazeniom systematyzacyj-
nym majacym miejsce w tamtej epoce. W artykule przyjmuje sig, ze jest mozliwe dostrzezenie powaznych
oznak ksztattowania sie nowych, przejrzystych doktryn praw w XVIII stuleciu oraz porzadkowania tych, ktére
juz istniaty. Proces ten wystepowat w obszarze réznych gatezi prawa. Jedng z najbardziej charakterystycznych
i szczegdInych gatezi angielskiego common law byto prawo wiasnosci ziemskiej. Pierwotne zatozenie artykutu
zostato poddane analizie za sprawa poréwnania go z naczelnymi motywami (nazywanymi pryncypiami) zwia-
zanymi z prawem wiasnosci ziemskiej, wynikajacymi z tez Williama Blackstone’a wygtoszonych w trakcie wykta-
doéw poswieconych common law, a utrwalonych w jego Commentaries on the Laws of England.

Stowa kluczowe: wtasnos¢, prawo angielskie, XVIIl w., ewolucja, zasady

Pesiome: [0 MHEHVIO MHOTVIX MCTOPUKOB NpaBa, B XVIII Beke B 06nacTi NCTOpPWU aHMIUIACKOTO NpaBa He
npousowWno Huyero Bbigawweroca. OgHako B [eNCTBUTENIbHOCTU Takoe BOCMPUATUE HeJooLeHMBaeT
CTpemieHne K cuctematisalnm, MMeBLlee MecTo B Ty 3Mnoxy. B cTaTbe BbiCKa3blBaeTCA NpeanosioXeHne, 4to
B XVIIl Beke MOXXHO 0OHapYXNTb cepbe3Hble NMPU3HaKN GOPMUPOBAHIMA HOBbIX, MPO3PaYHbIX JOKTPMH Npasa
1 YyNopAAouMBaHUA YxKe CyLLeCTBOBaBLIMX. DTOT MPOLECC MPOUCXOAWUN B 06MacTVi pasfvuHbIX oTpacnen
npasa. OfHo 13 Hanbonee xapaKTepHbIX 1 CreLprUecKrx oTpacneil aHrnuninckoro common law 6bino npaso
COBCTBEHHOCTU Ha 3eMto. lcxoaHan NpeAnocbiiKa CTaTby aHANU3MPYETCA MyTeM COMOCTaBEHNA C OCHOBHBIMM
MOTMBaMM (TaK Ha3blBaeMbIMV MPVHLMNaMK), CBA3aHHbIMU C PaBOM COOCTBEHHOCT Ha 3eMITIO, BbITEKAIOLLMM
13 Te31coB Ynnbama bnakcToyHa, MpoumnTaHHbIX UM Ha NeKuuax no common law 1 3adprKCMpoBaHHbIX B ero
Commentaries on the Laws of England.

KntoueBble cnoBa: cOGCTBEHHOCTb, aHMuiickoe Npaso, XVIII Bek, 3Bontoums, NPUHLMMbI
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Pesiome: Ha gymKy 6aratbox ictopukis npaBa, B XVIII ctoniTTi B icTopii aHrniiicbKoro npaga He Bifdynocs Hivoro
Bpakaloyoro. Hacnpasgi, oaHaK, Taka TouKa 30py NPYMEHLLYE MOMITHE NparHeHHsA [0 cucTeMaTun3allii, Ake Mano
MicLie came B Ty eroxy. Y faHiii cTaTTi NigKPeCnoeTbCs, WO Y BiCIMHaALATOMY CTOAITTI MOXHa N06aunT Cepro3Hi
03HaK1 GOPMYBaHHA HOBMX, UITKMX AOKTPMH MPaBa, a TaKoX MepeoCMUCIIEHHA TUX, Lo BxXe icHyBanu. Llen
npoLec BigbyBaBcA B pi3HYIX rany3sax npasa. OAHI€l0 3 HabiNbLL XapaKTepHYIX | CBOEPIAHYIX rany3ei aHrNincbKoro
3aranbHoro npasa (common law) 6yno npaBo 3emneBonofiHHA. BuxigHe nonoeHHA cTaTTi aHanisyeTbca
LUSIAXOM MOPIBHAHHA 3 MPOBIAHUMU MOTVIBaMM (Tak 3BaHVMMM NMPUHLMNaMM), MOB'A3aHUMM 3 3eMIEBONOAIHHAM,
L0 BUNNMBatoTb 3 Te3 BinbAma bnekcToyHa, AKi BiH BUKnagas nif Yac CBOIX NIeKLiN i3 3aranbHOro npaea i 3anvcas
y cBoix KomeHmapsx 0o 3akoHie AHenii (Commentaries on the Laws of England).

KniouoBi cnoBa: BnacHicTb, aHrnivicbke npaso, XVIII ct., eontowis, npuHumnm

Introduction

The eighteenth century is often an underrated period in the English legal history. It is
true that major constitutional and political changes occurred one century earlier.! It
is also true that root and branch reforms of the criminal law,? the court system,’ and
the development of modern contractual relations occurred one century later.* Not-
withstanding this, upon closer examination, the eighteenth century may be regar-
ded as one of the most important epochs in the English legal history.

Firstly, during the eighteenth century, nothing hugely turbulent happened in
England that would impact on the legal system.” Compared to the unstable seven-
teenth century, the next one hundred years remained relatively peaceful.

Secondly, the English society and culture flourished thanks to the relative peace
it enjoyed at the time.® It gave time and space to numerous academically minded

1 Seee.g. D.J. Hulsebosch, The Ancient Constitution and the Expanding Empire: Sir Edward Coke’s British
Jurisprudence, Law and History Review 2003, vol. 21, no. 3, pp. 439-482.

2 See e.g. D. Hay, Crime and Justice in Eighteenth- and Nineteenth-Century England, Crime and Justice
1980, vol. 2, pp. 45-84; R. McGowen, The Image of Justice and Reform of the Criminal Law in Early
Nineteenth-Century England, Buffalo Law Review 1983, vol. 32, no. 1, pp. 89-125; D. Bentley, English
Criminal Justice in Nineteenth Century, London 1998.

3 For the reforms of the judicial system in the nineteenth century, see P. Polden, Courts of Law, in: The
Oxford History of the Laws of England, vol. 11, eds. W. Cornish et al., Oxford 2010, pp. 525-956.

4 PS. Atiyah, The Rise and Fall of Freedom of Contract, Oxford 1979; D. Ibbetson, A Historical Introduc-
tion to the Law of Obligations, Oxford 1999, pp. 220-244.

5 Itis true that during the eighteenth century several very important political events occurred in Eng-
land and more broadly in Great Britain and in the Empire. By way of example, the Acts of Union 1707,
the collapse of Robert Walpole’s government in 1742, the Jacobite Rebellion of 1745, and American
Independence in 1776. All these events had a huge impact on England’s everyday life, but rather min-
imal and indirect effect on its law, and especially the principles of that law.

6 The eighteenth century is considered to be the epoch of the rise and the development of the British
middle class. Lawyers, especially barristers, were considered as typically representative of the middle
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figures to focus on developing various aspects of daily life, including the law. Even if
the majority of the great legal and juridical reforms occurred only in the nineteenth
century, their seeds were planted in the eighteenth century.

Thirdly, the seeds mentioned above formed a part of the significant process of
systematisation and generalisation of the pivotal themes in the English law. An ob-
vious example of this process was William Blackstone’s effort to present the most
extensive and accessible legal treatise since Edward Coke’s Institutes published in
the first half of the seventeenth century. However, Blackstone was not the only le-
gal writer who wanted to accomplish that task. Two other representatives of the
same movement who deserve to be mentioned here are Thomas Wood and Charles
Viner. That said, the list of writers who could be labelled as legal structuralists is
much longer.” It is hard to forget that the eighteenth century was also the time when
a group of influential judges actively worked to bring English law more in tune
with modern needs. Among them we can enumerate Sir Jeffrey Gilbert C.B., Lord
Holt C.J., and Lord Mansfield C.J.8

A meticulous and holistic study of the eighteenth-century concept of the Eng-
lish law still seems to be a necessary task, especially in the area of private law. Al-
though an increase in research concerning eighteenth-century English law has been
observed in the last few decades, most of the works written by such distinguished
scholars as David Liberman, David Lemmings, Wilfrid Prest, or Christopher Brooks
focus on selected branches of the law or selected phenomena (e.g. legal thought, the
legal profession, and the relationship between the law and society). It is still neces-
sary to look at the more doctrinal aspects of English law praxis and theory in the
eighteenth century. The purpose of such research should not limit itself to England.
It must be remembered that English law, as it was understood in the eighteenth
century, was also an inspiration for the development of what would in the future
become the American legal system. For this reason, any future holistic research
shall include both the English and American experience of the eighteenth-century
vision of the law.’

class, see, e.g. D. Sugarman, Simple Images and Complex Realities: English Lawyers and Their Relation-
ship to Business and Politics, 1750-1950, Law and History Review 1993, vol. 11, no. 2, pp. 267-270.

7 Cf. D. Lieberman, The Province of Legislation Determined: Legal Theory in Eighteenth-Century Britain,
Cambridge 1989, pp. 32-33.

8 D. Hay, Origins: The Courts of Westminster Hall in the Eighteenth Century, in: The Supreme Court of
Nova Scotia, 1754-2004: From Imperial Bastion to Provincial Oracle, eds. P. Girard, J. Phillips, B. Ca-
hill, Toronto 2004, pp. 22-25.

9 See, e.g., ].R. Pole, Reflections on American Law and the American Revolution, The William and Mary
Quarterly 1993, vol. 50, no. 1, pp. 124-125.
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When looking for a suitable topic to undertake this type of research, it seems
obvious to address, first of all, one of the most characteristic branches of the English
private law, i.e. the real property law."” As has been suggested, more detailed studies
need to be undertaken in this area. This article hardly strives to achieve that goal. It
is rather an introduction to further research and an indication of certain possibili-
ties that that research may bring in the future.

1. Property in the English law before Blackstone

Property law is still one of the most characteristic features of the English legal sy-
stem and it is often thought that it differentiates most clearly between the civil and
common law traditions."

The origins of this uniqueness are rooted in the Anglo-Norman period of the
English history when the new feudal patterns were brought to England by William
the Conqueror and his followers."> The importance of land being a visible sign of
authority and power led to a situation where the key legal problems discussed at
the time were focused on land property rights. It would not be an exaggeration to
say that the English common law of the medieval period was, in fact, the English
common law of real property.”” In the second half of the 12th c. and the 13th c,,
a gradual petrification of the real actions (petty assizes, writ of entry, etc.) could be
observed, which eventually led to the stabilization of the land law and to the defin-
ing of the roles of lords and tenants."

10 Cf. J. Baker, An Introduction to English Legal History, 5th ed., Oxford 2019, p. 241. As to wider role
and perception of property in the early modern era, see an edited collected by J. Brewer and S. Staves
(eds.), Early Modern Conception of Property, London 1994.

11 W.W. Buckland, A.D. McNair, Roman Law and Common Law, rev. EH. Lawson, 2nd ed., Cambridge
1952, pp. 60-126. See also J.E. Penner, The Idea of Property in Law, Oxford 1997, passim. For a more
flexible approach which tends to demonstrate more similarities than differences between common
law and civilian proprietary traditions see Y. Chang, H.E. Smith, An Economic Analysis of Civil versus
Common Law Property, Notre Dame Law Review 2012, vol. 88, no. 1, pp. 3-4.

12 Literature devoted to the early history of English land law is vast. The fundamental findings related
to the Anglo-Norman origins of the English property law can be attributed to EW. Maitland and
E Pollock, The History of English Law before the Time of Edward I, vol. 2, 2nd ed., Cambridge 1898,
pp. 1-183; S.EC. Milsom, Historical Foundations of the Common Law, 2nd ed., Oxford 1981, pp. 99-
151; A\W.B. Simpson, A History of the Land Law, 2nd ed., Oxford 1986, pp. 1-80, and J. Baker, An
Introduction..., pp. 241-266.

13 J. Baker, An Introduction..., pp. 242-245.

14 Ibidem, pp. 250-256.
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The end of the early rapid development of real property was brought about by
legislation passed in the 13th century, especially by the enactment of Quia emptores
(1290) which eventually ended English feudal land relations by forbidding the so-
called subinfeudation (making a purchaser of the land a tenant of the current ten-
ant) and replacing the existing tenant by way of substitution."

Over the next several centuries, the land law model created by the end of the
13th c. survived without larger changes, although some innovations were intro-
duced on the periphery of the common law. Examples of these changes include the
development of uses (the precursor of the English common law trust) within
the chancery jurisdiction'® and the development of entailed property (with land
being passed down a lineal line of descent)."”

A new wave of major land law reforms occurred under the Tudors. Initially
slowly developing uses, mentioned above, started to play an increasingly important
role. The original strict common law concepts began to be cleverly avoided by uses.
Henry VII and Henry VIII tried to re-establish the status of the common law real
property. The most successful way to do this (aligned with the Crown’s political
needs) was to deal with the matter at the fiscal level. Both kings introduced a series
of legal solutions that combined realty with fiscal obligations. This was achieved
through legislation, and in this respect two of the most important statutes that had
an effect on the future of the land law in England were the Statute of Uses (1536)
and the Statute of Wills (1540).'® Thereafter, more modern and individualistic forms
of land law relations were established and lasted for the next several centuries.

It is important to mention one other feature of the English proprietary relations
that was not directly pointed out earlier. From the very beginning, English lawyers
and judges built two separate regimes governing property, the so-called real prop-
erty and personal property, also known as chattels personal. In addition, over time,
English law developed the category of the chattels real, i.e. interests in land held
for a specific period of time (e.g. leases).”” The difference can be simplified by com-
paring it with the civil law typology of movables and immovables. In the civil law
tradition, however, these two types of property are governed by roughly the same

15 Ibidem, pp. 263-264.

16 Ibidem, pp. 267-271.

17 L.J. Korporowicz, ].G. Owen, Polish ‘ordynacje’ and the English Common Law Entail and Strict Settle-
ment: Social, Political, and Religious Comparative Context, Comparative Legal History 2022, vol. 10,
no. 2, pp. 181-187.

18 J.Baker, An Introduction..., pp. 272-278. See also N.G. Jones, The Authority of Parliament and the Scope
of the Statute of Uses 1536, in: Law and Authority in British Legal History, 1200-1900, ed. M. Godfrey,
Cambridge 2016, pp. 13-32, especially 21-25.

19 AW.B. Simpson, A History..., pp. 75-76.
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set of rules. In the case of the common law, real and personal property constitute
two different branches of the law, coming within the jurisdiction of different courts.
Even today real and personal property are separated and are not regarded as some-
thing that can be easily intermixed.”

2. Blackstone and the principles of the law of property:
uniqueness of the theory?

Even if Blackstone’s Commentaries on the Laws of England are not the first attempt
made in the eighteenth century to present a holistic picture of English law, there is
no doubt that it was the most important one.?! Blackstone’s Commentaries were the
first large and successful attempt since the time of Edward Coke (late 16th — early
17th c.), to offer a detailed analysis of the English common law. This attempt was
especially important in the legal world which based much of its theoretical concep-
tualisation on the so-called books of authority, i.e. legal treatises that formed the
intellectual skeleton of English law. There is no definitive list of what constitutes
the books of authority, but Blackstone’s can safely be called one of the most impor-
tant examples of them.? In addition, Blackstone’s impact on further legal discussion
is undoubtedly the largest; both in the English and, more broadly, in the Anglo-
-American legal tradition.”

Blackstone’s scheme (both in his lectures and in his Commentaries) was institu-
tional, i.e., based on the institutional taxonomy used by Gaius and later by Justinian
in their Institutions. This led also to a certain level of reliance on the Blackstonian
narrative from the civilian and more broadly continental legal literature.** Refer-

20 M. Bridge, Personal Property Law, 4th ed., Oxford 2015, pp. 10-12.

21 The most important work on Blackstone and his work is W. Prest’s, Law and Letters in the Eighteenth
Century, Oxford 2008.

22 Cf. PH. Winfield, The Chief Sources of English Legal History, Cambridge, MA 1925, pp. 252-256.

23 For the use of Blackstone’s Commentaries in the Supreme Court of the United States, see J. Allen,
Reading Blackstone in the Twenty-First Century and Twenty-First Century through Blackstone, in:
Re-Interpreting Blackstone’s Commentaries: A Seminal Text in National and International Contexts,
ed. W. Prest, Oxford-Portland, OR 2014, pp. 216-220.

24 ]W. Cairns, Blackstone, an English Institutist: Legal Literature and the Rise of the Nation State, Oxford
Journal of Legal Studies 1984, vol. 4, no. 3, pp. 318-360; D. Kennedy, The Structure of Blackstone’s
Commentaries, Buffalo Law Review 1979, vol. 28, no. 2, pp. 205-382; A. Watson, The Structure of
Blackstone’s Commentaries, The Yale Law Journal 1988, vol. 97, pp. 795-821.
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ences to the Roman concept of res became the subject of the second volume of the
Commentaries.”® The importance of these considerations for the wider vision of the
English law was stated by Blackstone at the very beginning of the chapter. Black-
stone proclaimed that ‘there is nothing which so generally strikes the imagination,
and engages the affections of mankind, as the right of property’*

Even though the second book of the Commentaries is wholly devoted to proper-
ty, Blackstone discussed its more theoretical basis elsewhere, i.e. at the beginning of
the first book, in the essay titled On the Study of Law. It was originally presented by
Blackstone as an inaugural lecture on 24 October 1758, just a couple of days after
he was appointed to the Vinerian Professorship. When Blackstone decided to pub-
lish his lectures, On the Study of Law was reused by him as an introduction to the
Commentaries.

The first mention of landed property (a term used regularly by Blackstone as an
equivalent to the term real property) in the Commentaries immediately indicates
how Blackstone perceived the concept of property within the English legal system.
He pointed out that the ‘landed property; that belongs to the gentleman, ‘with its
long and voluminous train of descents and conveyances, settlements, entails, and
incumbrances, [...] forms the most intricate and most extensive object of legal
knowledge’” This passage encompasses three general themes associated by Black-
stone with English property law. Firstly, landed property is ‘the’ property, i.e. its
importance is incomparable to any other branch of law. Secondly, landed property
is deeply rooted in the history of English society, especially, its upper ranks. Thirdly,
landed property is a highly formalistic and challenging branch of the law. This latest
observation is supported by Blackstone’s immediate comment that ‘the thorough
comprehension of these, in all their minute distinctions, is perhaps too laborious
a task for any but a lawyer’* These three themes can boldly be called principles of
the English property law as Blackstone understood it. They can also be treated as
Blackstone’s general suppositions that mark the distinctiveness of English landed
property. In other words, it might be suggested that these were fundamental (most
likely conservative) conceptions upon which Blackstone was building his interpre-
tation of English real property.

It should be added to this that Blackstone in his theoretical observations is not
focused on the fundamental division into the common law and equity. As men-
tioned earlier, the creation of uses resulted in a wide gap between the common law

25 W. Blackstone, Commentaries on the Laws of England, book 2, Oxford 1766.
26 Ibidem, *2.

27 W. Blackstone, book 1, *7.

28 Ibidem.
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understanding of real property and its equitable counterpart. Notwithstanding this,
when Blackstone refers to the theoretical principles of property, he does not seem
to reflect on that. This is, of course, not true in case of Blackstone’s discussion of
the material issues related to landed property but seems to be odd in this theoretical
context.

3. Examples of referring to the principles by Blackstone

Blackstone returns to the three above-mentioned themes on numerous occasions,
both in the introductory essay and in the second volume of the Commentaries.
Some of these examples are discussed in the following paragraphs.

As to the extraordinary character of property law and its unique place with-
in the legal system of England, Blackstone developed his thoughts in several places.
He was quite certain that property law was, even in his own time, a fundamental
branch of English law. Although the jurisdiction of the Westminster courts already
covered a wide scope of legal issues, Blackstone primarily linked the judiciary to the
idea of protecting property rights. While speaking about the importance of judicial
activity of the House of Lords,” Blackstone noted that the nobility, ‘being not only
by birth hereditary counsellors of the crown’ they also performed judicial functions.
These functions were of dual character — the members of the nobility were judges
of ‘their brother-peers’” as well as the ‘arbiters of the property of all their fellow-sub-
jects* He also declared that lords’ decisions were ‘final, decisive, irrevocable, and
‘the inferior courts of justice must conform; otherwise, the rule of property would
no longer be uniform and steady.’! Elsewhere, Blackstone declared that the Court
of Common Pleas is ‘the grand tribunal for disputes of property.**

Another issue was that English property law differed from the parallel rules gov-
erning property issues in other countries. Blackstone admitted that English land
law, based on the common feudal structures characteristic of many European na-
tions, evolved in England in a significantly different way.”

29 It is worth mentioning that at the time the judicial functions of the House of Lords were still devel-
oping, especially in relation to different local jurisdictions (English, Scottish and Irish), see L.J. Kor-
porowicz, Prawo rzymskie w orzecznictwie Izby Lordow w latach 1876-2009, £.6dz 2016, pp. 80-90.

30 'W. Blackstone, book 1, *11.

31 Ibidem.

32 Ibidem, *22.

33 'W. Blackstone, book 2, *58.
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The second theme observed by Blackstone is the association of landed property
with the upper ranks of the English society. More broadly, he saw landed property
as a means of securing wealth, authority, and impact on national affairs.
These features are roughly the same as the one used to define the social category of
the gentleman.*

This theme has already been mentioned in Blackstone’s statement, quoted above,
where he linked the role of the House of Lords with real property rights.” Further-
more, in Blackstone’s first mention of property in the Commentaries, he linked it
with the generations of ‘gentlemen.*® The same motive can be traced in other places
of the Commentaries. For example, Blackstone enumerated the characteristic fea-
tures and legal prerogatives of the ‘gentlemen of fortune, in consequence of their
property.?” Landed property also appears in the passage when Blackstone empha-
sised the willingness of some members of society to become members of the par-
liament. They are ‘gentlemen of considerable property’* Interestingly, Blackstone
calls the same people the ‘guardians of the English constitution’ and ‘the makers,
repealers, and interpreters of the English laws.*

Finally, the third theme (or principle) of landed property is its highly formal-
istic character. Brian Simpson in A History of Land Law pointed out that the
complexity of land law rules and regulations in the eighteenth century prevented
even many lawyers to fully understand the nuances of that branch of law.* The same
view was presented by Blackstone in the mid-eighteenth century. When talking
about inheritance matters, Blackstone observed that ‘those who have attended the
courts of justice are the best witnesses of the confusion and distresses that are here-
by occasioned by the families' who were trying to settle their hereditary situation
after the death of a close relative. In another place, Blackstone declared that ‘some
branches of law, as the formal process of civil suits, and the subtle distinctions inci-
dent to landed property, [...] are the most difficult to be thoroughly understood.**

Indirectly, the same is confirmed in the second volume of the Commentaries.
In the first paragraph of the chapter ‘Of the Feodal System’ Blackstone emphasised

34 ].D. Solinger, Becoming the Gentleman: British Literature and the Invention of Modern Masculinity,
1660-1815, New York 2012, pp. 17-29.

35 W. Blackstone, book 1, *11.

36 Ibidem, *7.

37 Ibidem, *8.

38 Tbidem, *9.

3% Ibidem.

40 A'W.B. Simpson, A History..., p. 272.

41 Blackstone, book 1, *7.

42 Ibidem, *37.
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that the understanding of the landed property requires ‘some general acquaintance
with the nature and doctrine of feuds, or the feodal law’** What Blackstone under-
stood as a general acquaintance was described by him on the fourteen pages.

4. Theoretical attitudes of other legal writers?*

As has already been mentioned, not only did Blackstone attempt to give English
law a structure in the eighteenth century, but he also tried to achieve that goal by
building a theoretical foundation. Let us look at the very first eighteenth-century
attempt to build a complete picture of English law. In 1720, Thomas Wood pub-
lished his An Institute of the Laws of England. His narrative is strict. It is hard to find
deep theoretical deliberations in Wood’s work about the essence of the law of pro-
perty. He rather reported the law of real property as it was. It is possible to even say
that his approach is definition-minded, i.e. he presents legal terms and ideas as if
he were explaining them to students.” In fact, this approach is not surprising, since
it is most likely that it was the actual aim of Wood’s work on the laws of England.*

Similarly, a succinct narrative can be found in a work published several years
later, in 1729, A New Law-Dictionary composed by Giles Jacob. Jacob dealt with
property law in numerous entries in his dictionary, but usually he just recapitulated
commonly accepted opinions and judicial doctrines. Different in character is his
entry on property in general. Although the entry is not long, it resembles a certain
theoretical conceptualisation of property.”

Among the important works devoted to law and published in the eighteenth
century is Charles Viners A General Abridgement of Law and Equity. The title on
property occupies a significant part of volume 18 of Viner’s work.*® Due to the char-

4 Blackstone, book 2, *44.

4 A more widespread comparison of Blackstone’s observations and the opinions of other eight-
eenth-century authors exceed the scope of this short introduction.

45 A good example of Wood’s style is the introduction to the section entitled ‘Estates! Wood starts it in
the following way: ‘Estates are the second Object of our Laws; and in common Signification are all
Manner of Property in Lands, &c Goods and Chattels; see Th. Wood, An Institute of the Laws of Eng-
land, Holborn 1720, p. 191.

46 R.B. Robinson, The Two Institutes of Thomas Wood: A Study in Eighteenth Century Legal Scholarship,
American Journal of Legal History 1991, vol. 35, no. 4, p. 433.

47 G.Jacob, A New Law-Dictionary, printed by E. and R. Nutt and R. Gosling, London 1729, s.v. Property.

48 Ch. Viner, A General Abridgement of Law and Equity. Alphabetically Digested Under Proper Titles, with
Notes and References to the Whole, vol. 18, 2nd ed., London 1793, pp. 62-77. The proprietary issues
appeared also in other places of the Abridgement while discussing different terms.
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acter of the work, a digest of concepts, and legal ideas, it is hard to observe any deep
theoretical approach in Viner’s dealing with property. It is true, however, that a cer-
tain level of conceptualization can be observed through the division of the entry
into individual sections.

A work similar in its character to the Blackstonian Commentaries was A Treatise
on Estates and Tenures written by Robert Chambers, Blackstone’s successor as the
Vinerian Professor. Chambers’ work was published posthumously in 1824 but its
content may be linked to his time as holder of Oxford’s chair (1766-1777). Un-
like other works, Chamber’s treatise is a detailed analysis of real property based on
earlier legal works, but it also contains a relatively wide theoretical (also historic)
setting. For Chambers, the starting point for all the discussions is an analysis of
initial feudal rules. At the end of the introduction to the treatise, he states: ‘It is evi-
dent [...] that our estates in England have all something of the nature of feuds, and
formerly partook much more of it”** Chambers’ attempt was much closer to that of
Blackstone, but even then, it is hard to compare it with Blackstone’s approach.

Conclusions

The English real property has along history. This history was already long and
disturbed in the mid-eighteenth century when Blackstone started to sketch his lec-
tures that eventually became Commentaries on the Laws of England. In this short
essay, it was shown that the Blackstonian approach to the problem of property was
different from that of other writers who were his contemporaries.

Unlike the others, Blackstone wanted to provide a more thorough perspective
of English law. He did not limit his narratives to the legal reporting of ideas and
doctrines. He was willing to explain the historical and theoretical framework of the
issues he analysed.

As to real property, Blackstone built his vision of that branch of English law
upon themes or principles. They were transparent illustrations of his conservative
understanding of the law. According to Blackstone, English landed property had
a special character; it was associated with wealth, authority, and impact on national
matters, and, finally, it was highly formalistic. These observations preceded his de-
tailed analysis of property law, and it allowed him to build a coherent vision of that
branch of the law.

49 R. Chambers, A Treatise on Estates and Tenures, ed. Ch.H. Chambers, London 1824, p. 18.
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Pupillorum patrocinium legum et praxeos studiosis, [...] Authore [...] D. Iodoco Damhouderio, Apud Ioannem
Bellerum, Antverpiae 1564, sygn. BU KUL. PXV1613, [k. 14].
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