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UTILITAS REI PUBLICAE CONTRA MISERICORDIAM
JusTINIAN’S CRIMINAL LEGISLATION IN BORYS EAPICKI'S VIEW

Borys tapicki is known in the history of Roman law studies primari-
ly because in his works he strongly emphasised the relationship between
ethics and Roman law.! His ideas in this respect were recognised as inno-
vative and noteworthy, which assured him a special place in the history
of Roman law studies in Poland. According to J. Kodrebski, B. Lapicki’s
views were unique among Roman law scholars.?
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! Borys Lapicki (1889-1974) was also one of the first to make an attempt to consistent-
ly employ the Marxist scientific method in Polish Roman law studies. Some aspects of his
controversial views have recently received more attention, cf. e.g. T. Banach, Rzymska tra-
dycja prawna w mysli politycznej Narodowej Demokracji (1918-1939), Warszawa 2010 (the part
entitled: Prawo rzymskie i etyka w pogladach Borysa Lapickiego) and M. Bromboszcz, Romanista
w czasach stalinizmu — Borys Lapicki o powstaniach oraz walce niewolnikow z panami, in: Wojna
i pokoj. Wybrane zagadnienia historyczno-prawne, ed. E. Kozerska, P. Sadowski, A. Szymarniski,
Opole 2013, pp. 67-75.

2 Cf.]. Kodrebski, Borys Lapicki (1889-1974), in: Profesorowi Janowi Kodrebskiemu in me-
moriam, ed. A. Pikulska-Robaszkiewicz, £6dz 2000, p. 93 [93-115]. The turn of the 21% cen-
tury brought a revival of interest in the correlations between ethical concepts and Roman
law, and a wealth of literature on this subject, cf. e.g. H. Kupiszewski, Prawo rzymskie
a wspélczesnosé, Warszawa 1988; a new edition: ibidem, Krakow 2013; M. Kurylowicz,
Etyka i prawo w sentencjach rzymskich jurystow, in: W kregu problematyki wtadzy, parnstwa
i prawa. Ksiega jubileuszowa w 70-lecie urodzin profesora Henryka Groszyka, ed. J. Malarczyk
et al., Lublin 1996; idem, Prawo rzymskie. Historia — tradycja — wspétczesnosé, Lublin 2003,
pp. 161-165, 172-173; idem, Wokot pojecia “aequitas” w prawie rzymskim, Studia Iuridica Lu-
blinensia 2011, vol. 15, pp. 15-27; idem, Aequitas i iustitia w rzymskiej praktyce prawnej, An-
nales Universitatis Mariae Curie-Sklodowska. Sectio G. Ius 2019, vol. 66, no. 1, pp. 173-188.
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Borys Lapicki’s work fits into, among others, the research into interpo-
lations made in Roman law under the influence of Christian thought.® This
article tries to draw attention to the importance that B. Lapicki attached
to the concept of misericordia and the influence of that concept on Roman
legislation, especially in the area of criminal law. According to B. Lapicki,
one could expect that the term misericordia due to its message would ap-
pear much more frequently in the legislation of Christian emperors. Borys
Lapicki focused on the legislation of Emperor Justinian as he was consid-
ered to be the great defender of Christian faith in times when old Roman
religions were falling into disgrace and oblivion.*

In 1936, B. Lapicki devoted a separate article “Misericordia” w prawie
rzymskim (“Misericordia” in Roman Law) to this issue.” In the article, he
gives an overview of the texts contained in the Code of Justinian and at-
tempts to find the concept of misericordia there. He starts with presenting
misericordia as one of the most important Christian virtues described in
the Gospels and in the writings of the Church Fathers. Misericordia was
understood there as compassion for those who suffered physically or mor-
ally, and as the readiness to help them. However, the concept of misericor-
dia may also be found in the literature of ancient Rome® and, as B. Lapicki
notes, it is similar in its essence to that found in the Church Fathers” writ-
ings, though - as he points out later: “the attitude of Roman writers to
misericordia was different.” On the basis of Seneca’s and Cicero’s writings,
B. Lapicki concludes that in ancient Rome misericordia was justified only

* Recently, M. Kurylowicz has reminded of the need to carry out research in this field

in his speech entitled Christianitas, Romanitas i rzymskie prawo karne delivered on 7 June 2019
in Kazimierz Dolny and opening a conference Contra legem Christianam. Zbrodnia i kara
w chrzeécijariskim Rzymie, which was organized by the Department of Roman Law at KUL.
¢ For information on the growing Christian dominance over pagan beliefs in ancient
Rome see: P. Chuvin, Ostatni poganie. Zanik wierzeri pogatniskich w cesarstwie rzymskim od
panowania Konstantyna do Justyniana, transl. J. Stankiewicz-Pradzyriska, Warszawa 2008.

° B. tapicki, “Misericordia” w prawie rzymskim, in: Ksiega Pamigtkowa ku czci Leona Pi-
niriskiego, vol. 2, Lwéw 1936, pp. 117-131. Misericordia is considered in a slightly different
aspect by W. Litewski, cf. idem, “Dolus” et “misericordia” dans le droit romain classique, Ar-
chivum Iuridicum Cracoviense 1972, vol. 5, pp. 91-101, where there are a few quotations
from B. Lapicki’s article.

¢ Cf.e.g. Cicero, Epistulae ad Atticum, 9,7c: misericordia et liberalitate; Cicero, Tusculanae
Disputationes IV, IV,56: misericordia liberales; Tacitus, Annales 2,63,2: misericordia Caesaris;
Seneca, De clementia 2,6,17-18. Cf. a wider selection of texts B. Lapicki, “Misericordia”...,
pp. 117-118.
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in relation to those who suffered unjustly from the point of view of legal
norms in force.” However, as he asserts, it is harder to find the concept of
misericordia in the sources of Roman classical law, and even if it appears
there, it is used in a similar meaning as in Roman literature; i.e. in the sense
of pity for those whose suffering is unjust in the light of law.

So, what was the situation like in later legislation, especially in Jus-
tinian’s legislation? Borys tapicki asks the fundamental question: “Did
the Codification Commission appointed by Justinian rewrite Roman law
using the concept of misericordia in the meaning defined by the Church
Fathers or did it maintain the existing Roman law in this respect?”®

There is no doubt that the protection of the Christian religion was one
of the determinants of Justinian’s legislative policy.’ The integrity of Chris-
tianity, which was recognised as the state religion, was to be protected for
the good of the state and for the spiritual benefit of its subjects.’ Justinian
justified punishing heresy with the fact that it was against religion and
as such was harmful to all citizens. Justinian’s legislation contains many
references to Divine name, which is invoked in many ways." This is noted
by B. Lapicki when he examines the Digests in search of the term miseri-
cordia. When analysing fragments from Ulpian (D. 4,3,7,7; D. 16,3,7, pr.),"?

7 Ibidem, pp. 118-119. Since misericordia gives rise to suffering (agritudo) and leads to
perturbatio, it should be combated rather than encouraged.

8 Ibidem, p. 120.

° This issue was dealt with extensively, e.g. by B. Biondi in his book Giustiniano Primo.
Principe e legislatore cattolico, Milano 1936.

1 S.P. Kursa, Ochrona ortodoksyjnej wiary w ustawodawstwie [ustyniana, Zeszyty
Prawnicze UKSW 2012, vol. 12, no. 2, p. 5. Repressive monetary penalties were used for
punishing heretics, apostates, pagans and Jews. Heresy was treated by Justinian and by
his predecessors as crimen publicum., cf. A. Debinski, Ustawodawstwo karne rzymskich cesarzy
chrzescijariskich w sprawach religijnych, Lublin 1990; idem, Herezja jako przestgpstwo prawa
rzymskiego, in: “Salus rei publicae suprema lex”. Ochrona intereséw paristwa w prawie karnym
starozytnej Grecji i Rzymu, ed. A. Debinski, H. Kowalski, M. Kurylowicz, Lublin 2007,
pp- 45-56.

" W. Bojarski, “Invocatio Dei” w starozytnych zbiorach prawa, in: Religia i prawo karne
w starozytnym Rzymie, ed. A. Debiniski, M. Kurytowicz, Lublin 1998, pp. 16-17.

2 D. 4,3,7,7: Idem Labeo quaerit, si compeditum servum meum ut fugeret solveris, an de dolo
actio danda sit? Et ait Quintus apud eum notans: si non misericordia ductus fecisti, furti teneris:
si misericordia, in factum actionem dari debere; D. 16,3,7, pr.: Si hominem apud se depositum ut
quaestio de eo haberetur, ac propterea vinctum vel ad malam mansionem extensum sequester solverit
misericordia ductus, dolo proximum esse quod factum est arbitror, quia cum sciret, cui rei pararetur,
intempestive misericordiam exercuit, cum posset non suscipere talem causam quam decipere.
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he concludes that the action of releasing someone else’s slave out of mercy
(misericordia) “does not meet the requirements of a delict.” Other Roman
jurists (Q.M. Scaevola, Gaius, Paulus) also refused to bring an action of
theft (actio furti) in such a case, but rather suggested bringing an action
on the fact (actio in factum). Thus, B. Lapicki does not see misericordia in
the Christian sense here. When analysing the passage (Ulpian, D. 16,3,7,
pr.), B. Lapicki asks the question whether there is an interpolation in this
case since misericordia is a Christian virtue, and actio doli and actio furti are
actiones famosae. He concludes, however, that the above fragment has not
been changed - it is hard to talk about Christian misericordia if the act of
freeing someone else’s slave given for safe-keeping is more like dolus and
the wronged person is granted actio depositi, an action bringing infamy to
the defendant. Therefore, it would be hard to say that “this passage was
rewritten in the spirit of Christian misericordia.”** The situation is simi-
lar when we consider another passage from Ulpian (D. 47,8,4,6),'* which
deals with criminal liability of those who arousing pity in the crowd incite
its members to commit wrongful acts. Their action is classified as a delict
despite the mitigating circumstances; i.e. misericordia, which motivated
them. This, according to B. Lapicki, shows that the above fragment has not
been affected by interpolation. Another passage (Ulpian D. 11,3,5, pr.)”
concerns harbouring a fugitive slave to the detriment of his owner. Borys
Lapicki claims that exclusion of liability on the grounds of misericordia was
caused by the lack of intent to harm the slave owner, rather than the moral
value of the act itself. He does not therefore question the authenticity of
this passage, but at the same time states that “misericordia as a motif for
acting against the law, not only does not deprive the act of the nature of

1 B. Lapicki, “Misericordia”..., pp. 121, 125.

* D. 47,8,4,6: Si quis adventu suo turbam concitavit vel contraxit, vel clamore vel facto aliquo
vel dum criminatur aliquem vel dum misericordiam provocat: si dolo malo eius damnum datum sit,
etiamsi non habuit consilium turbae cogendae, tenetur. Verum est enim dolo malo eius in turba
damni quid datum: neque enim exigit praetor, ut ab ipso sit turba convocata, sed hoc, ut dolo alicu-
ius in turba damnum datum sit. Eritque haec differentia inter hoc edictum et superius, quod ibi de eo
damno praetor loquitur, quod dolo malo hominibus coactis datum est vel raptum etiam non coactis
hominibus: at hic de eo damno, quod dolo malo in turba datum est, etiamsi non ipse turbam coegit,
sed ad clamorem eius vel dicta vel misericordiam turba contracta est, vel si alius contraxit vel ipse
ex turba fuit.

5 Ulpian D. 11,3,5, pr.: Doli verbum etiam ad eum qui recepit referendum est, ut non alius
teneatur, nisi qui dolo malo recepit: ceterum si quis, ut domino custodiret, recepit vel humanitate
vel misericordia ductus vel alia probata atque iusta ratione, non tenebitur.
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delict (delictum), but it does not even have an influence on determining
the type of delict or its consequences.”’® Another fragment analysed by
B. Lapicki concerns Paulus’s view on abandoning children (D. 25,3,4)."” In
B. Lapicki’s opinion, misericordia should also be viewed in this situation
only as a pity for those who suffer unjustly." The last fragment of the Di-
gests (D. 11,7,14,7), that B. Lapicki examines concerns the award of actio
funeraria for reimbursement of funeral expenses to a person who being
motivated by misericordia paid for the funeral of a stranger with his own
money." In this case, B. Lapicki does not find misericordia in its Christian
meaning, either. The duty to bury corpses had been previously mentioned
by Papinianus (D. 11,7,43),% who emphasised that it was the public good
that required that no bodies should be left unburied (propter publicam utili-
tatem). Ulpian, on the other hand, reminds of Marcus Aurelius and Lucius
Verus’ edict ordering to bury the dead so that the bodies would not lie
unburied or some stranger should not conduct the funeral (D. 11,7,12,3).%
According to B. Lapicki, this action does not demonstrate the willingness
to help others and to make sacrifices. He rejects the view of Salvatore

¢ B. Lapicki, “Misericordia”..., p. 126.

7 D. 25,3,4: Necare videtur non tantum is qui partum praefocat, sed et is qui abicit et qui
alimonia denegat et is qui publicis locis misericordiae causa exponit, quam ipse non habet.

8 B. Lapicki, “Misericordia”..., p. 129.

¥ W. Litewski, Stownik encyklopedyczny prawa rzymskiego, Krakéw 1998, p. 8, s.v. Actio
funeraria.

2 D.11,7,43: Sunt personae, quae, quamquam religiosum locum facere non possunt, interdic-
to tamen de mortuo inferendo utiliter agunt, ut puta dominus proprietatis, si in fundum, cuius fruc-
tus alienus est, mortuum inferat aut inferre velit: nam si intulerit, non faciet iustum sepulchrum,
sed si prohibeatur, utiliter interdicto, qui de iure dominii quaeritur, aget. Eademque sunt in socio,
qui in fundum communem invito socio mortuum inferre vult. Nam propter publicam utilitatem, ne
insepulta cadavera iacerent, strictam rationem insuper habemus, quae nonnumquam in ambiguis
religionum quaestionibus omitti solent: nam summam esse rationem, quae pro religione facit.

2 D. 11,7,12,3: Hoc edictum iusta ex causa propositum est, ut qui funeravit persequatur id
quod impendit: sic enim fieri, ne insepulta corpora iacerent neve quis de alieno funeretur. Cf. De re-
ligiosis et sumptibus funerum et ut funus ducere licea (Digesta 11, 7) = O rzeczach poswigconych
(zmartym) i kosztach pochéwku oraz Jak nalezy zorganizowac pogrzeb (Digesta 11, 7). De mortuo
inferendo et sepulchro aedificando (Digesta 11, 8) = O grzebaniu zmartych i budowie grobowca
(Digesta 11, 8). De sepulchro violato (Digesta 47, 12) = O zbezczeszczonym grobie (Digesta 47, 12),
transl., introduction, ed. J. Pudliszewski, Poznan 2009, pp. 35, 37. Cf. also W. Dajczak,
Prywatno-prawna ochrona szacunku dla ludzkich zwlok. Uwagi z perspektywy tradycji pra-
wa rzymskiego, in: “Vetera novis augere”. Studia i prace dedykowane Profesorowi Wactawowi
Uruszczakowi, vol. 1, ed. S. Grodziski et al., Krakéw 2010, pp. 125-133.
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Riccobono, who saw an interpolation in this text and claimed that the duty
to bury corpses had been introduced in Justinian’s legislature under the in-
fluence of Christian ethics.?? In the light of the sources cited above, S. Ric-
cobono’s view turns out to be erroneous.

In no fragments mentioned above did B. tapicki find interpolations
made by Justinian’s compilers that could prove the influence of Christian
misericordia. He also tried to find those interpolations in Justinian’s Institu-
tions, yet still with no much success. Misericordia is mentioned there only
once in the summary of how classical lawyers viewed the act of releasing
a slave out of pity, which did not give rise to a claim under actio legis
Aquiliae because that act did not correspond to facts of the case provided
for by law (Inst. 4,3,16).” In this case, the Institutions, just as the classical
lawyers, granted actionem in factum and, as B. Lapicki claims, such an ap-
proach “does not make legal decisions depend on misericordia.”* In Justin-
ian Code, the term misericordia does occur, but only as misericordia Dei. On
the other hand, the term misericordia referring to relations between people
and not to the Divine mercy, appears only in two of the constitutions of
Roman emperors. The first is Justin I's Constitution of 519 (C. 5,27,7,1-3)*

2 B. Lapicki, “Misericordia”..., p. 130; cf. S. Riccobono, Cristianesimo e diritto privato,
Rivista di Diritto Civile 1911, pp. 43-45.

% Inst. 4,3,16: Ceterum placuit, ita demum ex hac lege actionem esse, si quis praecipue corpore
suo damnum dederit. ideoque in eum qui alio modo damnum dederit, utiles actiones dari solent:
veluti si quis hominem alienum aut pecus ita incluserit ut fame necaretur, aut iumentum tam
vehementer egerit ut rumperetur, aut pecus in tantum exagitaverit ut praecipitaretur, aut si quis
alieno servo persuaserit ut in arborem ascenderet vel in puteum descenderet, et is ascendendo vel
descendendo aut mortuus fuerit aut aliqua parte corporis laesus erit, utilis in eum actio datur. sed si
quis alienum servum de ponte aut ripa in flumen deiecerit et is suffocatus fuerit, eo quod proiecerit
corpore suo damnum dedisse non difficiliter intellegi poterit ideoque ipsa lege Aquilia tenetur. Sed
si_non corpore damnum fuerit datum neque corpus laesum fuerit, sed alio modo damnum alicui
contigit, cum non sufficit neque directa neque utilis Aquilia, placuit euwm qui obnoxius fuerit in
factum actione teneri [underlining - B.Cz.].]: veluti si quis, misericordia ductus, alienum servum
compeditum solverit, ut fugeret.

% B. Lapicki, “Misericordia”..., p. 130.

» C. 5,27,7,1-3: Naturalibus insuper filiis seu filiabus ex cuiuslibet mulieris cupidine non
incesta non nefaria procreatis et in paterna per adrogationem seu per adoptionem sacra susceptis ex
divinis iussionibus, sive antequam eadem lex inrepserit seu post eandem legem usque ad praesentem
diem, non sine ratione duximus suffragandum, ut adoptio seu adrogatio firma permaneat, nullis
prorsus improbanda quaestionibus, quasi quod impetrarunt lege quadam interdictum sit, quoniam,
et si qua prius talis emergebat dubitatio, remittenda fuit movente misericordia, qua indigni non sunt
qui alieno laborant vitio.
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De naturalibus liberis, which maintains a ban on adopting natural children
and conferring legitimacy upon them; whereas such acts committed prior
to the promulgation of that constitution remained in force. If any doubt
arises on this occasion, it should be removed movente misericordia. Hence,
according to B. Lapicki, this concept is also used in the secular meaning.
The second constitution mentioned in this context is the Constitution of
Valentinian I issued in 374 (C. 8,51 (52), 2, 1 De infantibus expositis),** which
upholds the principle of classical law stating that a slave owner loses all
rights over his slave as a result of expositio (i.e. abandoning the slave).
In B. Lapicki’s opinion, misericordia constitutes here only a new and at
the same time hidden motif of the long-known principle. He summarises
his views in the article stating explicitly and clearly that: “the concept of
misericordia had no effect on Justinian’s codification.”? This opinion is re-
peated in his textbook Roman law, published after World War II, where he
declares categorically that Christian ethics was based on principles com-
pletely different from the ethics in Justinian’s Digests: “The most import-
ant principles in the Digests: freedom and dignity are completely foreign
to Christian ethics, whereas love of thy neighbour, humility and mercy
(misericordia) play no role in the Digests.” Borys Lapicki goes even further
and writes: “What is more, it can be asserted that ancient Christianity did
not create any lex Christana but made use of Roman law.”%

Borys Lapicki gives his views on the relationship between religion
and ethics, and Roman law also in his other publications, such as Jednost-
ka i panistwo w Rzymie starozytnym [The Individual and the State in Ancient
Rome], Warszawa 1939; Poglady prawne niewolnikéw i proletariuszy rzym-
skich [Legal Views of Roman Slaves and Proletarians], £6dz 1955; Etyczna
kultura starozytnego Rzymu a wczesne chrzescijaristwo [The Ethical Culture
of Ancient Rome and Early Christianity], £6dz 1958;* O spadkobiercach ide-

% C. 8,51(52),2,1 De infantibus expositis: Sed nec dominis vel patronis repetendi aditum re-
linquimus, si ab ipsis expositos quodammodo ad mortem voluntas misericordiae amica collegerit:
nec enim dicere suum poterit, quem pereuntem contempsit.

¥ B. Lapicki, “Misericordia”..., pp. 130-131.

% B. Lapicki, Prawo rzymskie, Warszawa 1948, p. 226.

¥ Cf. a quite unfavorable review by T. Loposzko, Borys tapicki, Etyczna kultura
starozytnego Rzymu a wczesne chrzedcijaristwo, £6dz 1958, p. 322 [review], Kwartalnik Histo-
ryczny 1959, vol. 66, no. 2, pp. 566-567 and a friendly reception of the book in Czechoslo-
vakia: J. Klima, Borys Lapicki, Etyczna kultura starozytnego Rzymu a wczesne chrzeécijaristwo
[review], Pravnéhistorické Studie 1960, no. 6, pp. 263-265.
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ologii rzymskiej. Okres chrystianizacji cesarstwa rzymskiego [On the Successors
of Roman Ideology. Christianisation of Roman Empire], £6dZz 1962.%° In all his
writings, he tries to identify ethical and ideological motivations of deci-
sion-makers who were responsible for creating law in the Roman state.

In his book Etyczna kultura starozytnego Rzymu a wczesne chrzescijaristwo
(The Ethical Culture of Ancient Rome and Early Christianity), B. Lapicki deals
extensively with relations, or rather differences between Christian ethics
and Roman ethics. He comes to the conclusion that the Roman humanism
and the early Christian ethics were in fact contradictory, and he challenges
the thesis that one was heavily influenced by another.* In fact, his conclu-
sions are more general, and are not limited to the times of early Christianity.
He states, among other things, that Justinian, “accepting the omnipotence
of God, maintains the Roman law of nature,” and “replaces Roman hu-
manitas in human relations with misericordia Dei.”** In his book Etyczna
kultura..., B. Lapicki gives a more detailed explanation of the basic princi-
ples of Christian ethics, especially the concept of love of a neighbour and
mercy. He emphasises that the love of a neighbour is closely connected
with mercy (misericordia). This is primarily due to the fact that the duty of
being merciful arises from the principle of imitating God, who is the “Fa-
ther of Mercy.”* “Combining love with mercy, which is compassion for
the oppressed, intensifies love for the oppressed and turns it into an act.”*
This entails duties of every Christian, no matter what his financial sta-
tus is, especially the duty of charity as well as equality between the faith-
ful. Christian ethics also proclaims love and mercy towards enemies and
criminals. Borys Lapicki sees here a discrepancy between Christian ethics
and ancient Roman ethics, which called for loving others but only those
who deserved respect and who could be loved without us losing our own

% A comprehensive review by M. Bartosek in Rivista Internationale di Diritto Roma-
no e Antico 1965, vol. 16, pp. 345-356.

1 In this respect, he notes more correlations between early Christian ethics and social-
ist humanism, cf. B. Lapicki, Etyczna kultura starozytnego Rzymu a wczesne chrzescijaristwo,
Lo6dz 1958, pp. 305-306.

2 He gives two contradictory justifications for Justinian’s power in the Auctore Con-
stitution: one is theocratic and the other one - Roman, as it refers to the tradition of invok-
ing the will of the nation, cf. ibidem, p. 305.

% He cites above all the Letters of St. Paul to the Ephesians and the Corinthians and
the Gospel of St. Matthew and of St. Luke, ibidem, pp. 224-225.

* Ibidem, p. 225.
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dignity. Accordingly, Roman ethics “cannot accept Christian love of crim-
inals and enemies and sets apart love of a neighbour and mercy” and so, it
is closer to clementia and humanitas, and not to misericordia.®®

Finally, B. Lapicki examines the issue of Christian influences in ancient
Rome in his monograph O spadkobiercach ideologii rzymskiej [On the Suc-
cessors of Roman Ideology. Christianization of the Roman Empire], £6dz 1962,
which is a kind of continuation of his Etyczna kultura... It should be noted
that two out of three chapters in this monograph (and over 190 pages out
of a total of 300) are devoted to “screening” Justinian’s legislation in order
to identify possible influences of Christian ideology. Emperor Justinian
emphasised his devotion to Christianity and repeatedly pointed out that
his legislation was based on the Christian religion. His legal acts were often
preceded with the invocation “In nomine Domini Nostri Jhesu Christi.” He
was deeply convinced that his authority came from God and consequent-
ly, his position was similar to that of God.* In the history of the Church-
state relations, Justinian’s reign is sometimes considered a model example
of Caesaropapism.” This was also noticed by B. Lapicki, who highlights
advantages of having the laws based on the Christian religion, as this “se-
cured not only the salvation of human souls, but also the existence of Justin-
ian’s state,” strengthening the obedience of his subjects.* It is worth noting
that the view that both imperial Rome and the Christian religion benefited
from their mutual relationship, is now well-established in the Roman law
literature, including textbooks. “The pagan Emperor was in theory a god,
but only a minor one in a large pantheon of other deities. The Christian
Emperor, though only a man, became the steward of God’s one almighty
majesty. This was not a degradation,” as ]J. Baszkiewicz notes.” Antoni

% Ibidem, p. 226.

% A. Debinski, J. Misztal-Konecka, M. Wojcik, Prawo rzymskie publiczne, Warszawa
2010, p. 153.

% A. Debinski, Kosciot i prawo rzymskie, Lublin 2007, p. 46. Some authors claim that
the religious policy of Justinian cannot be considered as fully successful because of his
instrumental treatment of the Church and religion, cf. M. Kurytowicz, Teresa Wolitiska, Jus-
tynian Wielki, Wydawnictwo WAM, Krakéw 2003, ss. 95 + 4 nlb. [review], Zeszyty Prawnicze
UKSW 2004, vol. 4, no. 1, p. 264 (261-266).

% B. Lapicki, O spadkobiercach ideologii rzymskiej. Okres chrystianizacji Cesarstwa
Rzymskiego, £.6dz 1962, pp. 135-136.

¥ ]. Baszkiewicz, Powszechna historia ustrojow parstwowych, Gdansk 1998, p. 44.
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Debinski, ]. Misztal-Konecka and M. Wéjcik in their textbook* summarise
this issue in the following way: “Emperors found an ally in the Christian
religion to strengthen their imperial power, while Christianity received
protection, including legal protection, from the state, which guaranteed it
the position of the official religion.”

As to criminal norms, B. Lapicki states that those too like “the entire
state administration” should be based on “rigorously exercising God’s
will and the fear of God, because the Emperor’s orders implement the Di-
vine will.”#! He also notes that Justinian’s utilitarian treatment of faith and
the Catholic Church ran contrary to the New Testament.** Borys Lapicki
concludes that although Justinian claimed that he acted in accordance with
the Gospels when administering punishment on his subjects,* in fact he
chose from the New Testament “only the rules that made it easier for him
to justify his criminal authority, ignoring those God’s commandments that
could not serve this purpose because they clearly contradicted the Emper-
or’s criminal authority.” The purpose of punishment is visible in Justini-
an’s entire criminal policy, which called for prosecuting criminals with ut-
most severity (cum vehementia corriges) and in such a way that the penalty
would act as a deterrent for the guilty. His criminal policy was based on
timor Dei and timor Caesaris, penalties were to be imposed strictly and with
no exceptions, and any mitigation of punishment required the Emperor’s
consent and was possible only if the provision determining the severity of
penalty gave rise to some doubts.* When the law was clear, an offender
could not count on any grace and mercy, even God turned away from him

% A. Debinski, J. Misztal-Konecka, M. Wéjcik, Prawo rzymskie..., p. 153.

4 B. Lapicki, O spadkobiercach..., p. 137.

22 Ibidem, p. 143.

# He also makes sure that the senatorial court organised by him should operate in ac-
cordance with the Gospel - “omnes consedentes quod eis visum fuerit sub sacrosanctorum Evan-
geliorum praesentia et statuere et ad nostram referre scientiam” (Nov. 62,1). Borys Lapicki sug-
gests that Justinian could have used the model of theocracy proclaimed by St. Paul in order
to justify his views: “for it is a servant of God for your good. But if you do evil, be afraid,
for it does not bear the sword without purpose; it is the servant of God to inflict wrath on
the evildoer” (Letter to the Romans, 13,4), cf. B. Lapicki, O spadkobiercach..., p. 161.

# The criminal policy in Justinian’s times lacked the principle of flexible interpre-
tation that allowed for mitigation of punishment and that had been used in ius vetus.
Ibidem, p. 162.
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(it was prohibited to refer to miserationis vox; C. 9,42,1).* What is more,
granting amnesty on the first day of Easter was not motivated by mercy.
According to B. Lapicki, amnesty was given so that “moans of miserable
criminals and their cries for mercy would not evoke sadness and suffering
in the souls of those who peacefully prayed to the eternal God,” thus caus-
ing dissonance in the universal joy and solemn services.*

Justinian’s catalogue of punishments included harsh or even cru-
el penalties. First of all, the death penalty, penalties causing suffering
(such as burning alive, mutilating and castration), and degrading penal-
ties (i.e. flogging, ostracism, hair cutting) were all maintained and these
were inflicted on women, as well. Tortures were also used. Borys Lapicki
strongly rejects the thesis that crucifixion was removed from the cata-
logue of punishments for humanitarian reasons. It was replaced with
the in furcam tollere punishment, i.e. hanging a convict on an instrument
that resembled a pitchfork used instead of a cross, which had become
for Christians a symbol of faith and the object of worship and adoration.
However, according to B. Lapicki, this did not make the punishment itself
more humane. Likewise, he claims that stigmatization of the convict’s
face was abandoned for religious reasons and not for humanitarian ones,
as disfiguring something that had been created in the image of heavenly
beauty was prohibited. In his opinion, it is hard to consider to be Chris-
tian mercy what Justinian solemnly declared to be the alleviation of pun-
ishment; i.e. mutilating an offender by cutting only one of his arms, as
cutting all limbs or breaking bones was prohibited. He notes ironically:
“Indeed, it is difficult to understand the concern for the helpless human
race here. [...] the Emperor who held dear the humanitarian message
of the Gospel, could not write like this.”*” Borys Lapicki also states that
“humanitarian Christian morality did not have any influence on Justini-
an’s criminal law,” and to prove his statement, he cites two criminal pro-
visions which show that Justinian treated religion in a utilitarian way.
First, in order to defend the Christian faith, Justinian’s Code provided for

% Nov. 77,1,1: “indignos semetipsos faciunt dei misericordia.” The exception here is miti-
gation of punishment when an offence was committed by a minor, which was accepted in
Roman practice. See ibidem, p. 162, footnote 9. Cf. also M. Kurylowicz, Odpowiedzialnos¢
“nieletnich” za czyny bezprawne w prawie rzymskim, in: Postepowanie z nieletnimi. Orzekanie
i wykonanie Srodkow wychowawczych i poprawczych, ed. T. Bojarski, Lublin 1988, pp. 9-19.

% B. Lapicki, O spadkobiercach..., p. 162.

¥ Ibidem, p. 164.
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the death penalty for blasphemy (blasphemia), this penalty being against
God’s commandment: “Thou shalt not kill.” The second example of how
religion was used for the purpose of criminal policy was life imprison-
ment of adulterers in a monastery, which thus from a sanctuary of spir-
itual purity and holy meditation was turned into a prison and a place of
humiliation and suffering for an offender. To sum up, B. Lapicki states
that Justinian’s criminal law incorporated some religious elements, in-
creased criminal liability and excluded the Emperor’s mercy (misericordia
Caesaris), but at the same time, it blatantly contradicted the humanitar-
ian principles of early Christianity by breaking God’s commandments:
“Thou shalt not kill” and “Thou shalt love thy neighbour and be merci-
ful”. He also advances the thesis that it is extremely difficult to prove that
the criminal law of Justinian was influenced by Christianity and that even
B. Biondi “was forced to openly admit that Justinian’s criminal law was
not only very strict, but also that the very idea of secular penalties was
contrary to the New Testament.” Having admitted that, B. Biondi tried to
prove that the humanitarian Christian ethics had an influence on chang-
ing the purpose of punishment from praeventio to emendatio. This hypoth-
esis, according to B. Lapicki, raises some doubts, as Justinian wanted to
correct criminals by means of cruel punishments.*

As B. Lapicki writes, “Every Christian has the duty of misericordia to-
wards anyone who suffers, even if this person is a sinner and a crimi-
nal.”* Misericordia understood in this way should, therefore, be a guiding
principle for the criminal legislation of Justinian, who felt himself to be
the executor of God’s will and defender of the true Christian faith. How-
ever, B. Lapicki asserts that, “Justinian was not an apostle who selflessly
served Christianity, but he was more of a politician who used Christiani-
ty for his political purposes.”® The strong imperial power that was neces-
sary to overcome political, economic, social and religious turmoil did not
need humanitarian principles of the Christian ethics, such as misericordia.
Not only were these principles useless, but also highly restrictive. It was
useful, on the other hand, to separate ethics from religion, with religion

48

Biondo Biondi’s views are cited by B. Lapicki, cf. ibidem, p. 165, footnote 32.

¥ B. Lapicki, “Misericordia”..., p. 117.

% Idem, O spadkobiercach..., p. 138; cf. also O.F. Robinson, The Criminal Law of Ancient
Rome, Baltimore 1995, where the author writes in a similar tone about Justinian Novellae,
which in her opinion, were not rewritten in the Christian spirit.
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becoming a convenient tool for Justinian to enforce his policy. The util-
itarian treatment of faith and the Church lay at the heart of Justinian’s
criminal policy. “In Justinian’s view, even the Christian God himself, God
of love and mercy, who offered his Son to save people, takes two dif-
ferent forms. For the Emperor, He is the God of mercy and protection,
while for the Emperor’s subjects, He becomes an ominous judge who can
exterminate the sinful and unruly.”* Thus, as B. Lapicki concludes, “it
is not Christianity that had an influence on Justinian, but the other way
round, he exerted his influence on Christianity for political purposes.”
The driving force of Justinian’s policy was utilitas publica vel utilitas rei
publicae, which in B. Lapicki’s opinion formed the basis of his policy and
was a source of his subjects” duties. It was the principle of utilitas publica
that made Justinian ignore the humanitarian principles of the New Testa-
ment ethics and that made religion of secondary importance.”® Unfamiliar
as this principle was to early Christianity, it played an important role in
ancient Rome. In fact, as Theodosius II argued, the glory and the position
of Rome as a global empire were based on utilitas publica, and Justinian
who often referred to Theodosius” views, felt comfortable in his role of
the successor of Rome.*

51 B. Lapicki, O spadkobiercach..., p. 167.

2 The influence of Christianity on the ancient Roman law is still the topical issue
of many discussions. Depending on whether the talk is about Christian religion, ethics,
philosophy or theology, various ways of penetration, interactions, inspirations or even
pressures may be considered in this area. This makes it difficult to determine the scope of
Christian influence on Roman law. On the influence of humanitas on Roman criminal law
in the 4" century A.D. in the light of imperial constitutions preserved in the Theodosian
Code, cf. A. Swietor,, Humanitaryzm w rzymskim poZnoantycznym ustawodawstwie cesarskim na
przyktadzie konstytucji zamieszczonych w CTh 9.3. “De custodia reorum”, Studia Prawnoustro-
jowe 2009, vol. 9, pp. 43-54, where the author concludes that it was not the humanitarian
approach of Roman emperors, but rather practical reasons, including their attempts to ex-
ercise a full control over the prison system, that led to introducing legal regulations aimed
at alleviating the situation of prisoners.

% Tt might also be noted that according to Leksykon tradycji rzymskiego prawa prywatne-
go, ed. A. Debinski, M. Jorica, Warszawa 2016, the only relevant concepts in the tradition of
Roman private law are also those of utilitas and utilitas publica, and there is no reference to
the concept of misericordia.

% Nov. 7,3. praef.: Nos quidem semper singulis atque universis ea provisionum maiestate
consulimus, qua res Romana paulatim ad totius orbis terrarium processit imperium... Quis dubitat
suis commodis veteres rei publicae commode praeferentes mundi finibus fines imposuisse Roma-
nos?; cf. B. Lapicki, O spadkobiercach..., p. 168.
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Summary

Borys Lapicki (1889-1974) was a Roman law scholar whose works contained
many references to the correlations between Roman law and ethics. The article
provides an overview of B. Lapicki’s writings and discusses his views on the con-
cept of misericordia and on the influence of that concept on Emperor Justinian’s
criminal legislation. A definite and clear-cut thesis emerges from this analysis. Bo-
rys Lapicki declares that although Justinian was an emperor who considered him-
self and was considered to be the great defender of the Christian faith, his legisla-
tion was influenced by the principle of utilitas rei publicae, rather than by Christian
misericordia and by the humanitarian principles of the New Testament ethics. This
is particularly evident in his criminal legislation. This leads B. Lapicki to conclude
that it was “not Christianity that influenced Justinian, but on the contrary, he ex-
ercised his influence on Christianity so that it could serve his political purposes.”

Key words: Borys Lapicki, Roman criminal law, legislation of Emperor Justinian,
misericordia, utilitas rei publicae

UTILITAS REI PUBLICAE CONTRA MISERICORDIAM
O USTAWODAWSTWIE KARNYM JUSTYNIANA
OKIEM BORYSA EAPICKIEGO

Streszczenie

Borys Lapicki (1889-1974) byt romanistg, ktérego tworczos¢ zawierata wiele
odniesient do zwigzkéw prawa rzymskiego z etyka. W artykule autorka dokonuje
przegladu twérczosci B. Lapickiego i przytacza poglady Lapickiego w zakresie
pojecia misericordia oraz jego wplywu na rzymskie prawodawstwo karne cesarza
Justyniana. Wylania sie z nich skrystalizowana i jednoznaczna teza B. Lapickie-
go - pomimo, ze Justynian byl cesarzem uwazajacym sie i uwazanym za wiel-
kiego obrorice wiary chrzescijaniskiej, jego ustawodawstwu przyswiecala raczej
utilitas rei publicae, anizeli chrzescijafiska misericordia i humanitarne zasady etyki
Nowego Testamentu. Widac¢ to szczegélnie wyraznie w jego prawodawstwie kar-
nym. Borys Lapicki doszedt zatem do wniosku, ze to ,nie chrzescijaristwo wy-
wiera wplyw na Justyniana, lecz przeciwnie, on w celach politycznych wywiera
wplyw na chrzescijaristwo”.

Stowa kluczowe: Borys Lapicki, rzymskie prawo karne, ustawodawstwo cesarza
Justyniana, misericordia, utilitas rei publicae
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UTILITAS REI PUBLICAE CONTRA MISERICORDIAM
Ob YI'OJIOBHOM 3AKOHOOATEJ/IbCTBE FOCTMHVAHA
C TOYKM 3PEHV bOPVCA JIAITMIIKOTI'O

Pesome

Bbopuc Jlarmmxvm (1889-1974) Gbu1 poMaHMCTOM, YbW PpabOTEI COIEpPIKaIIN
MHOTO CCBUIOK Ha CBS3b MEXJ1y PVMCKIM IIPaBOM U 3TUKOM. B craThe aBTOp pac-
CcMaTpuBaeT TBOPYECTBO JIanmIIKoro 1 IUTUpYyeT B3rTIAs! Jlarmiikoro B obacTi
TIOHSITHSL Misericordia Vi ero BIMSHMS Ha PUMCKOe YrOJIOBHOe 3aKOHO/IATe/IbCTBO
nmrteparopa IOctuHmnana. VI3 HUX BbITeKaeT YeTKUM U [ACHBIV Te3uc Jlanmiiko-
TO — HeCMOTp# Ha T0, uro IOcTrHIaH ObUI MMIIEpaTOPOM, KOTOPBIN CIUTAIL ceDs
VI CUMTaIICS BEJIMKVIM 3aIIUTHMKOM XPUCTMAHCKOVI BEPHI, €r0 3aKOHOIATEeIIbCTBO
PYKOBOJICTBOBaJIOCh cKOopee utilitas rei publicae, a He XpucTHaHCKOM misericordia
VI TyMaHWTapHBIMY IpMHOMIaMy 3Tk Hosoro 3asera. D10 0coOeHHO oueBm/I-
HO B €r'0 YT0JIOBHOM 3aKOHOAaTelIbcTBe. [ToaToMy Jlarmiikmit ripumirest K BBIBOLLY,
UTO «He XPUCTMAHCTBO BimsieT Ha IOcTiHMana, a, HA0OOPOT, OH B ITOJIUTUYECKMX
1IeJISAX BIIVSIeT Ha XPUCTVAHCTBOY.

KrnroueBble cioBa: bopric Jlammikuit, pvMcKoe yrOJIOBHOe IIPaBO, 3aKOHOIA-
TesbCTBO MMItepaTopa OcTurmana, misericordia, utilitas rei publicae






