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ABSTRACT

The legal situation of minor testator’s parents in intestate succession poses a sig-
nificant legal and social problem. In Polish law, parents who have been deprived
of parental authority continue to enjoy their civil-law status; in other words, they
maintain the right to inherit from their child under statute. Meanwhile, the rea-
sons for which the court applied the strictest possible “sanction” in the form of
deprivation of authority of parents who, in exercising their rights under parental
authority, seriously violated the child’s interest or grossly neglected parental obli-
gations, which is noticeable even to an ordinary bystander, seem to be sufficient
“proof” that family ties, which are decisive for the statutory title to inherit, do not
exist. If these ties are severed or seriously disrupted, the consequences should be
seen in all areas of life. Simply put, persons who deliberately break apart the family
should not enjoy the advantages that the law provides for testator’s closest rela-
tives. In such a case, to consider the effect of deprivation of parental authority by
“releasing” its holders from any obligation towards the child may not be consid-
ered a sufficient civil sanction, especially given that in the vast majority of cases,
the reason for such deprivation is gross neglect of parental duties by one or both
parents. The consequences of this type of negligence should also, if not primarily,
consist in the deprivation of pecuniary benefits that the parents of a minor could
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enjoy after his or her death. The current legal solutions governing this area un-
doubtedly need to be revised. Such imperfect normative solutions adopted in
Polish law prove the need to propose de lege ferenda recommendations. In this
context, it is worthwhile to have a look at the normative solutions adopted in
foreign legal systems and whether they can be grafted on Polish law. The reference
to the Russian and Italian legal systems seems particularly recommendable due to
the fact that their normative solutions directly allude to the institution of depri-
vation of parental authority in the context of admissibility of the title to inherit.

Keywords: deprivation of parental authority, unworthiness to inherit, intestate
title to inherit, minor testator

1. INTESTATE TITLE OF PARENTS TO INHERIT FROM A MINOR
AND THE QUESTION OF PARENTAL AUTHORITY

Next to the capacity to inherit, the intestate title to inherit is a positive
prerequisite for the acquisition of an estate. It is based on a specific rela-
tionship under family law’ existing between a testator and a potential heir
upon the opening of the succession and demonstrable through civil-status
certification documents®. Family ties in the legal sense, and conclusive for
intestate succession, exist when a testator and their heirs share a particu-
lar line and degree of relationship® upon the opening of the succession.
Thus, proof of a linear relationship in the first degree between a testator
and an heir upon the opening of the succession is a necessary condition
to be met for legal succession to take place®. Parents are the second line of

1

See, for example, Jozef S. Piatowski, Hanna Witczak, and Agnieszka Kawatko,
“Dziedziczenie ustawowe,” in System Prawa Prywatnego. Tom 10. Prawo spadkowe, ed. Bogu-
dar Kordasiewicz (Warszawa: C.H. Beck, 2015), 229-230, Nb 18.

2 See Article 4 of the Act of 28 November 2014 — Law on Civil Status (consolidated
text, Journal of Laws of 2021, item 709).

3 Also in relation to marriage (Article 932 § 1 CC and Article 932 § 2 CC) and
relationship by aflinity (Article 934! CC).

* See in particular Hanna Witczak, Wylgczenie od dziedziczenia na mocy orzecze-
nia sgdu (Warszawa: LexisNexis, 2013), 45-48.
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intestate succession and inherit the entire estate in equal parts (Article 932
§ 3 of the Civil Code [“CC”])>.

As a rule, until the opening of the succession, a minor testator is sub-
ject to parental authority under the first-degree linear kinship (Article 92 of
the Polish Family and Guardianship Code, [“FGC”])®, still the existence
or non-existence of this relationship does not affect the testator’s parents
intestate title to inherit. The parents of a minor testator also enjoy the legal
title to succession irrespective of whether until the child’s death they have
exercised the duties inherent in parental authority and, if yes, whether
they have done so properly or improperly. Even in the most extreme cases,
i.e. deprivation of parental authority due to gross neglect by the parent(s)
of their parental duties’” (Article 111 § 1 FGC), the mother or father still
inherit from their child by virtue of the law®. Parents who have been de-
prived of parental authority continue to enjoy their civil-law status; in oth-
er words, they maintain the right to inherit from their child’. If we rightly
assume that “a family relationship between parent and child based on love

> In the second line, along with the testator’s parents, there is the testator’s spouse,

yet this goes beyond the scope of this paper (the testator is a minor).

¢ “Parental authority, as follows from the overall provisions of the Family and Guard-
ianship Code, in particular Articles 95 § 1, 96 and 98 § 1, constitutes a set of duties and
rights in relation to a child that ensure that the child is properly cared for and that their
interests are safeguarded (underline H.W.)” — Decision of the Supreme Court of 5 May
2000, IT CKN 761/00, LEX no. 51982.

7 Obviously, as deprivation of parental authority is not of a general nature, when
parents have more children, it can only be imposed in relation to one child. Everything
depends on where the grounds justifying the deprivation of parental authority occur
(Decision of the Supreme Court of 12 September 2000, file ref. IIT CKN 1143/00, LEX
no. 532145).

8 Provided there are no negative grounds for succession exist on their side. For more,
see Hanna Witczak, “Skutki wytaczenia od dziedziczenia,” Rejent, no. 3 (2009): 73-96.

7 See, for exmaple, Krzysztof Pietrzykowski, “Komentarz do art. 111, in Kodeks ro-
dzinny i opickusiczy. Komentars, ed. Krzysztof Pietrzykowski (Warszawa: C.H. Beck, 2020),
Legalis, Nb 14; Jerzy Strzebiriczyk, “Pozbawienie wladzy rodzicielskiej,” in Prace z prawa cy-
wilnego dla uczczenia pamieci Profesora Jana Kosika, Acta Universitatis Wratislaviensis. Pra-
wo CCCVIIT (Wroctaw: Wydawnictwo Uniwersytetu Wroctawskiego, 2009), 491; idem,
“Wladza rodzicielska,” in System Prawa Prywatnego. Tom 12. Prawo rodzinne i opickusicze,
ed. Tadeusz Smyczyniski (Warszawa: C.H. Beck, 2011), 358, Nb. 266 and Iwona Dtugo-
szewska, Przestanki oraz skutki ograniczenia i pozbawienia wladzsy rodzicielskiej (Warszawa:
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is, as a rule, a sufficient guarantee for the exercise of parental authority”
and that the same family relationship determines the mutual title to in-
herit, it is difficult not to see a fundamental paradox in this situation. In-
deed, the assumption underlying the concept of the institution of parental
authority, under which parents guarantee due and even best possible care
for their child, sometimes appears so erroneous that the only solution is
to deprive them of parental authority'. In view of the fact that the vast
majority of cases of withdrawal of parental authority are attributed to rep-
rehensible and culpable behaviour of parents towards their minor child,
the moral justification of inheriting from a testator is not at all compelling,
and consequently, the fitness of the relevant legislative solutions should
remain open to question. The mere fact that decisions on withdrawal of
parental authority are issued relatively rarely, given the number of children
under authority and other judicial decisions interfering with the exercise
of parental authority, does not downplay the importance of the problem,
which is both of a legal and social nature'.

2. INTERNATIONAL, UNLAWFUL CONDUCT BY PARENTS TOWARDS
A MINOR TESTATOR AS GROUNDS FOR EXCLUSION
FROM THE SUCCESSION V. GROUNDS FOR DEPRIVATION
OF PARENTAL AUTHORITY

There seems to be no doubt that certain intentional behaviour by
persons holding a title to inherit that can also be considered unlawful,
and therefore violating not only the law but also the principles of social

LexisNexis, 2012), 264. Cf. Jacek Wierciriski, “Uwagi o teoretycznych zatozeniach dziedzi-
czenia ustawowego,” Studia Prawa Prywatnego, no. 2 (2009): 84.

1" Decision of the Supreme Court of 20 April 2000, file ref. II CKN 452/00, Lex,
no. 52546, thesis 2.

" Jerzy Strzebiriczyk, “Pozbawienie wladzy rodzicielskiej,” in Prace z prawa cywil-
nego dla uczczenia pamigci Profesora Jana Kosika, Acta Universitatis Wratislaviensis. Prawo
CCCVIII (Wroctaw: Wydawnictwo Uniwersytetu Wroctawskiego, 2009), 477.

12 See Elzbieta Holewiriska-Eapiriska, “Orzecznictwo w sprawach o pozbawienie wia-
dzy rodzicielskiej,” in Prawo w dziataniu. Tom 14. Sprawy cywilne, ed. Elzbieta Holewiriska-
-Lapiriska (Warszawa: LEX a Wolters Kluwer Business, 2013), 27.
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coexistence, may give grounds to disinheritance, i.e. deprivation of the right
to a reserved share and exclusion from the succession'. In the context of
the conditions for acquisition of inheritance, unethical or even unlawful
behaviour by an heir can only be assessed under civil-law events that result
in exclusion from the succession'®. Certainly, such an assessment is con-
sistent only in relation to heirs who enjoy capacity to inherit and who hold
a valid title to inheritance®.

In Polish law, intentional and reprehensible behaviour of potential
heirs may lead to negative legal consequences when two institutions be-
come applicable: unworthiness to inherit (Articles 928-930 CC) and dis-
inheritance (Articles 10081010 CC). As regards debarment from succes-
sion (expressis verbis, an unworthy heir is excluded from inheriting as if they
had not lived to see the opening of the succession, Article 928(2) CC), it
takes place when a constitutive court decision approving the defendant as
unworthy to inherit becomes final. The consequences of disinheritance,
meaning deprivation of the right to a reserved share of the estate, are to
be decided by the testator themselves, as this kind of deprivation may
only be expressed in a will (Article 1008 CC) and only for the reasons set
out in that provision. Among the grounds for disinheritance, Article 1008
CC points to: persistent behaviour in contravention of the principles of

13 Cf. Maksymilian Pazdan, “Komentarz do art. 1008,” in Kodeks cywilny. Tom II. Ko-
mentarz. Art. 450—1088. Przepisy wprowadzajgce, ed. Krzysziof Pietrzykowski (Warszawa:
C.H. Beck, 2021), Legalis, Nb 1; Elzbieta Skowronska-Bocian and Jacek Wierciriski, in
Kodeks cywilny. Komentarz. Spadki. IV, ed. Jacek Gudowski (Warszawa: Wolters Kluwer
Polska, 2017), 293, thesis 1-2; Jézef Kremis, Komentarz do art. 1008, in Kodeks cywilny.
Komentarz, eds. Edward Gniewek and Piotr Machnikowski (Warszawa: C.H. Beck, 2016),
1831-1832, Nb 1 and 10; Elzbieta Skowroriska-Bocian, Testament w prawie polskim (War-
szawa: LexisNexis, 2004), 1521; Joanna Kuzmicka-Sulikowska, Komentarz do art. 1008, in
Kodeks cywilny. Komentarz, Edward Gniewek, Piotr Machnikowski (Warszawa: C.H. Beck,
2019), Legalis, Nb 1-3 and Hanna Witczak, “O skutkach wydziedziczenia w kontekscie
przestanek nabycia spadku,” in Pasistwo. Konstytucja. Prawo. Ksigga Pamigtkowa poswigco-
na Sedziemu Trybunatu Konstytucyjnego Profesorowi Henrykowi Ciochowi, Studia i Materiaty
Trybunatu Konstyrucyjnego, tom LX (Warszawa: Trybunat Konstytucyjny, 2018), 513-521.

" Hanna Witczak, “Skutki wylaczenia od dziedziczenia,” Rejent, no. 3 (2009):
73-75.

15 For more, see Hanna Witczak, Wylgczenie od dziedziczenia na mocy orzeczenia sqdu
(Warszawa: LexisNexis, 2013), 57.
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community life contrary to the will of the testator; an intentional offence
against life, health or freedom, or a glaring insult to their dignity commit-
ted with respect to the testator or one of the persons closest to them; persis-
tent neglecting of family duties with respect to the testator. Due to specific
subjective requirements of possessing the capacity to draw up or revoke
a will, which is conditioned by full capacity for acts in law (Article 944
§ 1 CC), in view of the discussed topic, the issue of disinheritance, which
concerns the parents of a minor testator, must remain outside the sphere
of author’s interest'®. Under Polish law, full legal capacity for acts in law
is acquired at the moment of becoming an adult, i.e. upon reaching 18
years of age or 16 years of age in the case of women who have entered into
a marriage with the consent of the guardianship court (Article 11 CC in
conjunction with Article 10 CC).

These individuals cannot be incapacitated by the court (Articles 12 and
15 CC), so cannot be those for whom no temporary advisor has been ap-
pointed in the course of proceedings for legal incapacitation (Articles 548
and 549 of the Code of Civil Procedure).

As noted elsewhere, reprehensible behaviour of a potential heir may
be a reason for denial of the succession if it meets the conditions for con-
sidering them unworthy to inherit. Grounds for unworthiness to inherit
are included in Article 928 § 1 CC and form a closed list. Of the three
of them indicated by the legislator, in the case of a minor testator, only
the one specified in Article 928 § 1(1) CC applies, i.e. intentional perpe-
tration by an heir of a grave offence against the testator'. The other two
(Article 928(1)(2) and (3) CC) concern the heir’s influence on the testator’s

!¢ Grounds for disinheritance would not be difficult to prove when conditions justi-
fying deprivation of parental authority occur, particularly in the event of persistent failure
to fulfil family duties with respect to the testator by persons entitled to a reserved share
(Article 1008(3) CC).

17" Obviously, unworthiness cannot be adjudged if there are circumstances excluding
the unlawfulness of a prohibited act, such as acting in self-defence or in a state of necessity.
Unworthiness cannot be adjudged against an insane offender either. For more, see Han-
na Witczak, Wylqczenie od dziedziczenia na mocy orzeczenia sqdu (Warszawa: LexisNexis,

2013), 139-146 and 161-170.
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freedom of will in the manner specified in the relevant provision's. As
mentioned above, in Polish law, only natural persons with full capacity for
acts in law may draw up or revoke a will, which excludes minor testators.
In view of the general considerations above, it is doubtful whether
this kind of protection afforded to persons entitled to inherit from a mi-
nor testator is sufficient and whether such a system of succession con-
veys a sense of justice. On the face of it, it seems that the answer to this
question should be negative. There are no relevant regulations in the law
of succession that would sanction or would make it possible to sanction
failure to fulfil family obligations' defined in the law, especial with regard
to parent-child relations (Article 95 § 1 FGC), i.e. while the child remains
under parental authority. And yet, especially in the case of minor individ-
uals, this type of behaviour should be particularly condemned, not only in
moral terms but also, and perhaps above all, legally, and should produce
pecuniary consequences as well as depriving the offenders of protection of
their financial interests both while the injured party is alive and after their
death. Certainly, the abovementioned regulations concerning the option
of declaring a parent-heir unworthy to inherit after committing an in-
tentional and grave offence against the testator (Article 928(1)(1) CC)
can be used as a counterargument; it is worth noting that for a civil court
to declare an heir unworthy, the perpetrator does not have to be convicted
by a criminal court or even tried®. Although the application of the pro-
vision of Article 928 § 1(1) CC raises certain doubts due to the use by
the legislator of the vague term “grave offence,” it seems that the character
of the injured party somewhat mitigates interpretation difficulties, which
is discussed below. While the very concept of offence used in the provision
of Article 928 § 1(1) CC is understood uniformly across the doctrine and
jurisprudence owing to reference to concepts in penal law*', this is not
the case with the term “grave crime.” On the one hand, penal law does

18 Tt is pointless to discuss in detail the cases of violation of the freedom to draw up
a will as listed by the legislator, as they do not contribute to the topic of this paper.

Y Especially persistent and culpable conduct.

2 Kazimierz Przybylowski, “Notka do uchwaly SN z dnia 10 wrzesnia 1958 . (3 CO
16/58),” OSPiKA, no. 5 (1959): 244.

21 Advocates of the presented view, taking into account an isolated position that
equates the offence under Article 928 § 1(1) CC and a prohibited act, are listed by
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not generally use this term?; on the other, the idea of gravity of the of-
fence in the context of unworthiness to inherit should be interpreted along
with its ratio legis. No automatic approach is possible, i.e. to recognise that
the gravity of an offence is determined solely by the gravity of penalties
provided for a particular prohibited act. The objectives of penal and civ-
il law and the sanctions provided for therein are in fact quite divergent.
The literature and case-law are right to emphasise that in order to assess
whether an offence committed by an heir is grave within the meaning
of Article 928(1)(1) CC, it is necessary to consider not only the type of
the offence assessed from the point of view of the limits of statutory penal-
ties (crime or misdemeanour) but also the circumstances of the offence, in-
cluding, in particular, the perpetrator’s motives and how they acted. Thus,
a civil court makes an independent assessment as to whether, in a specific
case, an offence committed by an heir meets the criteria of “gravity.” This
assessment, as underlined elsewhere, is linked not only to the statutory
penalty for this offence, but the court also takes into account the type of
threatened interest and the perpetrator’s motivation (intent to humiliate or
demean the testator in a particularly severe manner), the manner of com-
mitting the offence (cruelty, particularly high degree of ill will), the extent
of the wrong and, in the author’s view, the person wronged®. Certainly,
it can be assumed that offences with a severe statutory penalty, i.e. those
which penal law regards as crimes in abstracto, constitute grave offences,
but this is only a preliminary assessment in the context of the provision of
Article 928 § 1(1) CC. The circumstances of a particular case may cause
that an act qualified as a crime within the meaning of the provisions of
penal law will not be regarded as a serious offence for the purposes of

Hanna Witczak, Wylgczenie od dziedziczenia na mocy orzeczenia sqdu (Warszawa: LexisNex-
is, 2013), 139-140.

22 Cf. Hanna Witczak, Wylgczenie od dziedziczenia na mocy orzeczenia sqdu (Warsza-
wa: LexisNexis, 2013), 175-177 and the penal-law literature referenced therein.

# See, in particular, Elzbieta Skowronska, “Przeglad orzecznictwaz zakresu prawa spad-
kowego (za lata 1989-1990),” Przeglad Sadowy, no. 9 (1992): 43; Maksymilian Pazdan,
“Komentarz do art. 928, in Kodeks cywilny. Tom II. Komentarz. Art. 450-1088. Prze-
pisy wprowadzajqce, ed. Krzysztof Pietrzykowski (Warszawa: C.H. Beck, 2021), Legalis,
Nb 14 and Hanna Witczak, Wylgczenie od dziedziczenia na mocy orzeczenia sqdu (Warsza-
wa: LexisNexis, 2013), 178-206.
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the aforesaid provision and cannot therefore constitute grounds of adjudg-
ing unworthiness to inherit. Also, a reverse situation can take place, name-
ly that under certain circumstances, a misdemeanour may also become
a serious offence”.

It does not seem going too far to say that conviction for any offence
against a minor meets the criteria of committing a grave offence against
a testator, especially if the injured party is the convicted person’s minor
child. Indeed, the view proposed above that the assessment of an offence
in terms of gravity should also provide for who is being wronged should
be endorsed. Hence, it offences against minors should deserve a special
place among serious offences. Harming the life or health of children, both
physical and mental, is extremely abhorrent. There should therefore be no
doubt as to the seriousness of offences against mental and physical health
of minors (e.g. the offence of abuse, not only with particular cruelty —
Article 207 of the Penal Code; the offence of causing serious damage to
health — Article 156§1 of the Penal Code), or against their life (e.g. murder
or the attempted murder of a minor — Article 148 of the Penal Code), or
sexual offences against sexually immature persons (e.g. rape of a minor
or forcing him or her to submit to another sexual activity — Article 197
of the Penal Code), which are considered to be among the most serious
violations of the broadly understood best interest of the child”. Sexual
exploitation of children involves the kind of harm that is “not only highly
traumatic but also produces serious consequences in emotional, sexual,
and social life when becoming an adult”®. Among the consequences of
sexual abuse, there are, in particular, chronic depression, anxiety disorders,
post-traumatic stress disorder, low self-esteem, a tendency to self-harm,

2 See Judgement of the Administrative Court in Gdansk of 14 June 2000, file
ref. I ACa 262/00, LEX no. 51706 with the glosses of Pawet Ktak, OSP, no. 9 (2005):
81-90 and Michat Niedo$pial, OSA, no. 6 (2006): 76-88. See also Jacek Wiercinski,
“O przestepstwie jako przyczynie niegodnosci dziedziczenia,” Kwartalnik Prawa Prywat-
nego, no. 2 (2010); for more, see Hanna Witczak, Wylgczenie od dziedziczenia na mocy
orzeczenia sqdu (Warszawa: LexisNexis, 2013), 213-215.

» Stawomir Hyps, “Komentarz do art. 200,” in Kodeks karny. Komentarz, eds. Alic-
ja Grzeskowiak and Krzysztof Wiak (Warszawa: C.H. Beck, 2021), Legalis, Nb. 1.

% Joanna Mierzwinska-Lorencka, Karnoprawna ochrona dziecka przed wykorzystani-
em seksualnym (Warszawa: LEX a Wolters Kluwer Business, 2012), 25.
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a feeling of guilt, sleep and concentration disorders, distorted sexual de-
velopment, including a tendency to abuse minors after reaching sexual
maturity. The literature also highlights the prevalence of post-traumatic
psychiatric symptoms, including pathological suspicion, mood lability,
and autism?. These type of offences affect not one but many interests
of the wronged. Extremely severe and prolonged psychological traumas
occurs in minor victims of parental incest?®. The extreme reprehensibility
of this phenomenon is not at all lessened by the fact that the above-men-
tioned types of offences relatively rarely lead to adjudication of unworthi-
ness to inherit, which results from the obvious rule that a child inherits
from their parents and not vice versa.

Notably, in the current legal order, a penal court is obliged to notify
the competent family court of the need to deprive or limit parental or
custodial rights in the event of committing an offence against a minor
or in cooperation with a minor (Article 51 of the Penal Code [“PC”])*.
However, the PC currently in force does not provide for deprivation of
parental (or custodial) authority among its penalties (penal measures)®.

7 Stawomir Hyp$, “Komentarz do art. 200,” in Kodeks karny. Komentarz, eds. Al-
icja Grzeskowiak and Krzysztof Wiak (Warszawa: C.H. Beck, 2021), Legalis, Nb. 2 with
the literature referenced therein, and Joanna Mierzwiniska-Lorencka, Karnoprawna ochro-
na dziecka przed wykorzystaniem seksualnym (Warszawa: LEX a Wolters Kluwer Business,
2012), 28.

% Joanna Mierzwiniska-Lorencka, Karnoprawna ochrona dziecka przed wykorzystani-
em seksualnym (Warszawa: LEX a Wolters Kluwer Business, 2012), 28 with the literature
referenced in Note 11 and p. 47.

¥ Violetta Konarska-Wrzosek, in System Prawa Karnego. Tom 6. Kary i srodki karne.
Poddanie sprawcy prébie, ed. Mirostawa Melezini (Warszawa: C.H. Beck, 2010), 875,
Nb. 919.

30 Tt should be recalled that both the Penal Code of 1932 (Article 49) and the Penal
Code of 1969 (Article 38(2)) provided for an additional penalty of deprivation of parental
or custodial rights. Under Article 49 of the 1932 PC, if convicted of an offence committed
against a minor under 17 years of age or in collaboration with such a minor, the court was
authorised to adjudge the loss of parental or custodial rights. Compared to the 1932 PC,
the option of imposing the penalty of deprivation of parental or custodial rights was ex-
tended in the 1969 CP to include offences committed in circumstances where the act had
a demoralising effect on a minor, as well as to offences resulting in damage to any minor’s
property (before, the list of offences had been limited only to acts against a person). See,
in particular, Violetta Konarska-Wrzosek, in System Prawa Karnego. Tom 6. Kary i srodki
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The exclusion of the possibility for a penal court to decide on withdraw-
ing parental or custodial authority, which is completely wrong, is widely
criticised by the doctrine of the protection of minors and other persons in
need of third-party care under penal law. Leaving aside the assessment of
the purpose of reinstating the penalty of deprivation of parental or custodi-
al authority in the PC, the doctrine of penal law emphasises the substantial
damage that such offences cause to the mental and physical capability of
the minor, not infrequently leading to pathological states (illness, demoral-
isation). Indeed, almost any offence may be committed to the detriment
of a minor, yet this should not lead to hasty and far-reaching conclusions
as to the rationale of imposing, in each of such cases, an additional pen-
alty of deprivation of parental or custodial authority. The literature on
the subject has aptly pointed out that these are acts which would disqualify
the perpetrator as a person enjoying parental rights. In particular, it would
be appropriate to point to those offences where acting against a minor is
a prohibited act at law, i.e. physical or mental abuse of a child (Article 207
PC), paedophilia (Article 200 PC), child abandonment (Article 210 PC),
encouragement of a minor to drink alcohol (Article 208 PC) or persistent
failure to fulfil marital or parental obligations (Article 209 PC)?'.
However, even if the proposed interpretation of the provision of
Article 928 § 1(1) CC is accepted, the sole institution of unworthiness to
inherit does not seem to constitute sufficient protection against admitting
the parents of a minor testator to inherit upon the opening of the suc-
cession after they have been deprived of their parental authority. First,
although the right to act in proceedings for debarment from succession
is defined very broadly (the first sentence of Article 929 CC), the time
limit for filing a request for declaring an heir unworthy of inheritance
(the second sentence of Article 929 CC) is a period of prescription under
substantive law, and upon its expiry such a right also expires. Second, rep-
rehensible behaviour of the testator’s parents, e.g. gross neglect of family

karne. Poddanie sprawcy prébie, ed. Mirostawa Melezini (Warszawa: C.H. Beck, 2010),
866, Nb. 906 and 871, Nb 913. Also, the age limit was increased for victims, up to which
perpetrators were deprived of their parental or custodial rights. This was based on the un-
derstanding that such protection should continue throughout the period of minority.

31 Mieczystaw Goettel, “Pozbawienie praw rodzicielskich w polskim kodeksie kar-
nym,” Nowe Prawo, no. 7-8 (1978): 1079.
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duties, even if of a persistent nature, does not have to meet the statutory
criteria of a specific type of offence; besides, in view of the procedure of
disinheritance adopted in the CC (the requirement to draw up a will),
such behaviour will not give grounds for deprivation of the right to a re-
served shared of the estate, either. Although deprivation of the right to
a reserved share entails the loss of the capacity to inherit from the testator
under statute®, it should be borne in mind that this applies only to a tes-
tator who has the capacity to draw up or revoke a will. Oddly enough, par-
ents who fail to fulfil their parental duties, and have even been deprived of
parental authority, are in a more favourable position than other immediate
relatives who have persistently failed to fulfil their family responsibilities
towards the testator. If they are not declared unworthy to inherit, they will
be in a position to claim the entire inheritance in equal shares by virtue of
intestate succession®, which is undoubtedly shocking.

The reasons for deprivation of parental authority are set out in
Article 111 § 1 FGC*. Among them, the FGC provides, which is particu-
larly relevant to the subject of this article, for abuse of parental authority
by parents and gross neglect by parents of their duties towards the child.
Both reasons seem to share the component of culpable violation of paren-
tal authority®. In the literature on the subject, abuse of parental author-
ity is understood as the exercise by parents of the rights under parental

32 Hanna Witczak, “O skutkach wydziedziczenia w kontekscie przestanek naby-
cia spadku,” in Paristwo. Konstytucja. Prawo. Ksigga Pamiqtkowa poswigcona Sedziemu Try-
bunatu Konstytucyjnego Profesorowi Henrykowi Ciochowi, Studia i Materiaty Trybunatu Kon-
stytucyjnego, tom LX (Warszawa: Trybunal Konstytucyjny, 2018), 517-519.

3 As already mentioned earlier, testamentary succession is not possible in this case.

3 If any of the grounds set out in Article 111 FGC are found to exist, the court is
obliged to deprive the parent(s) of parental authority. The article omits to discuss the case of
optional deprivation of parental authority pursuant to Article 111 § 1a CC. Cf. Jézef Str-
zebifczyk, “Pozbawienie wladzy rodzicielskiej,” in Prace z prawa cywilnego dla uczczenia pa-
migci Profesora Jana Kosika, Acta Universitatis Wratislaviensis. Prawo CCCVIII (Wroclaw:
Wydawnictwo Uniwersytetu Wroctawskiego, 2009), 477-479.

3 Krzysztof Pietrzykowski, “Komentarz do art. 111,” in Kodeks rodzinny i opie-
kuticzy. Komentarz, ed. Krzysztof Pietrzykowski (Warszawa: C.H. Beck, 2020), Lega-
lis, Nb 4. Cf. Jerzy Strzebifczyk, “Wiadza rodzicielska,” in Systemn Prawa Prywatnego.
Tom 12. Prawo rodzinne i opiekuricze, ed. Tadeusz Smyczynski (Warszawa: C.H. Beck,
2011), 353-353, Nb. 253-254.
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authority “in a manner seriously violating the best interest of the child”*.
Examples of parental abuse include punishing children in ways that en-
danger their health or life, maltreatment, forcing a child to drink alcohol,
forcing a child to immoral or antisocial acts, or even to commit prohib-
ited acts. Very often, the abuse of parental authority manifests itself in
the use of inappropriate parenting methods, which take various forms of
aggression and physical and psychological violence”. Case-law shows that
“Abuse of parental authority also occurs when the parent’s conduct has, in
objective terms, a damaging effect on the child’s upbringing and mental
development, even if this is not related to the parent’s subjective negative
attitude towards the child”®. Two groups of cases are identified linked to
gross neglect of parental duties. One covers social pathology involving al-
coholism, drug addiction, parents pursuing criminal activities, etc. which
results in leaving the child unattended, ignoring their education needs or
not securing decent living conditions. Letting a child live in a pathological
environment poses an immediate threat to their health and life. The other
group covers cases of lack of interest in the child and their affairs, lack
of contact and, as a result, the dissolution of emotional ties®. It must be
stressed that neglect of parental duties only justifies the withdrawal of pa-
rental authority if it is gross, i.e. serious, glaring, and discernible even to
a random beholder®.

3¢ Karol Jagielski, “Istota i tre$¢ wladzy rodzicielskiej,” Studia Cywilistyczne 3 (1963): 155.

3 Elzbieta Holewiniska-tapinska, “Orzecznictwo w sprawach o pozbawienie wladzy
rodzicielskiej,” in Prawo w dziatanin. Tom 14. Sprawy cywilne, ed. Elibieta Holewiriska-
-Lapiriska (Warszawa: LEX a Wolters Kluwer Business, 2013), 53 and 57-58.

3% Decision of the Supreme Court of 7 September 2000, file ref. I CKN 931/00, LEX
no. 1166290. Cf. Jacek Ignaczewski, “Przestanki pozbawienia wladzy rodzicielskiej,” in
Komentarz do spraw rodzinnych, ed. Jacek Ignaczewski (Warszawa: LexisNexis, 2012), 321.

% For more, see Jacek Ignaczewski, “Przestanki pozbawienia wladzy rodzicielskiej,”
in Komentarz do spraw rodzinnych, ed. Jacek Ignaczewski (Warszawa: LexisNexis, 2012),
321-329 and Elzbieta Holewiriska-Lapiriska, “Orzecznictwo w sprawach o pozbawienie
wladzy rodzicielskiej,” in Prawo w dziatanin. Tom 14. Sprawy cywilne, ed. Elibieta Hole-
winska-Eapiniska (Warszawa: LEX a Wolters Kluwer Business, 2013), 52-54 and 56-57.

#© Jerzy Strzebificzyk, “Pozbawienie wladzy rodzicielskiej,” in Prace z prawa cywil-
nego dla uczczenia pamigci Profesora Jana Kosika, Acta Universitatis Wratislaviensis. Prawo
CCCVIII (Wroctaw: Wydawnictwo Uniwersytetu Wroctawskiego, 2009), 483 and the lite-
rature referenced therein.
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That certain parents’ behaviours that can be regarded as abuse of pa-
rental authority or gross neglect of their parental duties often meet the cri-
teria of certain types of offences remains no longer debatable*'. The litera-
ture on the subject emphasises that despite penal courts do not adjudge on
the deprivation of parental authority, some views expressed in the doctrine
and case-law regarding the type of offences that give sufficient grounds
for the deprivation of parental authority are still legitimate. This is more
than justified as there is invariably a close correlation between parents’
crimes and abuse of parental authority or gross neglect of parental duties*.
Research shows that in the vast majority of cases the reason for withdrawal
of parental authority is gross neglect of duties towards the child by one or
both parents®.

It seems that the last of the reasons for withdrawing parental author-
ity is no longer so obvious in the context of the discussed subject. As in
the same of culpable violation of parental authority, the court denies this
authority to the parent or parents who are unable to exercise it due to
a permanent obstacle. In the literature on the subject, the general term
“permanent obstacle” is interpreted as an impediment that is reasonably
expected to continue over a long and indefinite period or a definite one
but spanning many years. For example, a parent leaves for another coun-
try and does not maintain contact with the child*, or is in a penitentiary

4 And sometimes also petty offences [e.g. exploitation of child begging (Article 104 of
the Code of Petty Offences) or allowing a child under seven years of age to remain in cir-
cumstances hazardous to health (Article 106 of the Code of Petty Offences); for more, see
Kirzysztof Pietrzykowski, “Komentarz do art. 111,” in Kodeks rodzinny i opickuriczy. Komen-
tarz, ed. Krzysztof Pietrzykowski (Warszawa: C.H. Beck, 2020), Legalis, Nb 9]. However,
in such a case the institution of unworthiness to inherit will apply.

2 Twona Dtugoszewska, Przestanki oraz skutki ograniczenia i pozbawienia wiadzy rod-
zicielskiej (Warszawa: LexisNexis, 2012), 279-280.

4 See Elzbieta Holewiriska-Lapiriska, “Orzecznictwo w sprawach o pozbawienie wta-
dzy rodzicielskiej,” in Prawo w dziataniu. Tom 14. Sprawy cywilne, ed. Elzbieta Holewiriska-
-Lapinska (Warszawa: LEX a Wolters Kluwer Business, 2013), 52-54 and 56. Cf. Henryk
Dolecki, Ingerencja sqdu w wykonywanie wladzy rodzicielskiej (Warszawa: Wydawnictwo
Prawnicze, 1983), 50.

# Cf. Urszula Nowicka, “Pozbawienie wiadzy rodzicielskiej w polskim porzadku
prawnym,” Jus Matrimoniale, no. 4 (2017): 16 and the literature referenced therein.
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facility, or has fallen ill*. No doubt failure to exercise parental authority
for reasons not attributable directly to the mother or father should not
produce such acute legal effects with regard to succession as a permanent
obstacle to do so for reasons attributable to either parent.

3. DEPRIVATION OF PARENTAL AUTHORITY AS GROUNDS FOR
UNWORTHINESS TO INHERIT IN SELECTED FOREIGN LEGAL SYSTEMS

Among the laws of succession effective in other countries, there are
some which explicitly approach deprivation of parental authority as a rea-
son for unworthiness to inherit, i.e. negative grounds for the acquisition
of inheritance. The differences occur in the legal concept of unworthiness,
which may bring ex lege consequences or produce effects by virtue of a de-
cision of a constitutive court®, with entails further legal consequences.
Among the solutions adopted in foreign legal systems, particular attention
should be paid to Russian and Italian law due to the fact that they directly
refer to the institution of deprivation of parental authority in the context
of the admissibility of inheritance from a minor. It is also interesting to
note that the legal systems of Germany, France, the Czech Republic or
the Netherlands, the possibility of denying inheritance to minor testator’s
parents deprived of parental responsibility may, as in Polish law, only de-
pend on the institution of unworthiness to inherit and may be related to
the committing of a certain type of wilful offence against a minor testator,

# See, for exmaple, Krzysztof Pietrzykowski, “Komentarz do art. 111,” in Kodeks ro-
dzinny i opickusiczy. Komentars, ed. Krzysztof Pietrzykowski (Warszawa: C.H. Beck, 2020),
Legalis, Nb 5; Jerzy Strzebiriczyk, “Pozbawienie wladzy rodzicielskiej,” in Prace z prawa cy-
wilnego dla uczczenia pamieci Profesora Jana Kosika, Acta Universitatis Wratislaviensis. Pra-
wo CCCVIIT (Wroctaw: Wydawnictwo Uniwersytetu Wroctawskiego, 2009), 481; idem,
“Wladza rodzicielska,” in System Prawa Prywatnego. Tom 12. Prawo rodzinne i opickusicze,
ed. Tadeusz Smyczyniski (Warszawa: C.H. Beck, 2011), 353, Nb. 251 and Jacek Igna-
czewski, “Przestanki pozbawienia wladzy rodzicielskiej,” in Komentarz do spraw rodzinnych,
ed. Jacek Ignaczewski (Warszawa: LexisNexis, 2012), 332.

4 This is an inaccurate wording as some legal systems adopt both models of unwor-
thiness to inherit, e.g. Russian law, as discussed below, or French law. For more, see: Han-
na Witczak, Wylqczenie od dziedziczenia na mocy orzeczenia sqdu (Warszawa: LexisNexis,

2013), 74-79.
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with the proviso that sometimes a final conviction for such an offence in
a criminal trial may be required?.

The Russian legislator has adopted the simplest solution, ex lege ex-
cluding from intestate succession the testators parents who have been
deprived of parental authority by a court decision that is valid upon
the opening of the succession. Such parents are then referred to as ab-
solutely unworthy heirs®®. However, this legal concept of unworthiness
adopted in Russian law, unlike that existing in Polish law, is not uniform®.
On the one hand, an unworthy heir is a person who has no right to inherit
due to circumstances listed in para. 1 of Article 1117 CC if confirmed by
a court’s decision; this is the case, for example®, with parents who were
deprived of their parental rights by a court and did not hold these rights
upon the opening of the succession (sentence 2, para. 1 of Article 1117 of

the Russian Civil Code [“RCC”])*". On the other hand, an unworthy heir

7 Cf. § 2339 German CC; Article 726 French CC; § 469 Czech CC; Article 4:3
Dutch CC. Form more, see Hanna Witczak, Wylgczenie od dziedziczenia na mocy orzecze-
nia sqdu (Warszawa: LexisNexis, 2013), 292-298.

# The analysis of the question of the effects of a court’s decision withdrawing parental
authority on the capacity to inherit from a testator should also cover situations in which
there is inheritance from a testator who has reached the age of majority. First, in their
will, such a testator may point to their parents as heirs, which may be regarded as an act
of forgiveness; it may also be the case of intestate succession, subject to the condition that
the testator is at the age of majority at the time of the opening of the succession at the latest.

4 Cf. Bopuc A. bynaesckuii, “Kommenrapuii k cratbe 1117,” in Kommenrapuit k ['pask-
nanckomy Konekcy Poccuiickoii denepanun uactu Tperselt, eds. K. b. Spomenko and H. U.
Mapemnesa (Mocksa 2011), thesis 3; Anexceit H. I'yes, Ilocrareiinblii KOMeHTapuii K 4acTu
tpetbeii [paxaanckoro kogekca (Mocksa 2006), 30-31 and Jlapuca B. Canukosa, “Kommen-
tapuii k crarbe 1117,” in KommenTapuii k yactu Tpetbeit Komekca Poccuiickoit deneparun,
eds. T. E. A6oBa, M. M. borycnasckuii, and A. I'. Ceerianos, (Mocksa 2004), thesis 1.

> Other circumstances excluding ex lege certain entities from inheritance as unwor-
thy are listed in sentence 1, para. 1 of Article 1117 RCC, and the law excludes them both
from intestate succession and succession by will. However, a closer analysis of these goes
beyond the scope of this paper.

5! Restoration of parental rights is possible if grounds on which the mother or father
was deprived of these rights have ceased to exist, in other words, they have changed their
behaviour, lifestyle and view on child upbringing (Article 72(1) RCC). Courts investigate
such cases at the request of persons who have been deprived of parental rights. Even if
the parents have changed their behaviour and are able to bring the child up properly,
the court will not examine the request if the child has already been adopted and when
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is a person who, in accordance with paragraph 2 of Article 1117 RCC,
has been excluded from the succession by a court™. Grounds for absolute
and relative unworthiness are varied. The legislator has also differentiated
the consequences of unworthiness to inherit by limiting them in certain
cases only to intestate succession.

In the literature on the subject, the first category of persons unworthy
to inherit, i.e. those who fail to inherit through a court’s decision con-
firming the existence of circumstances referred to in the aforesaid provi-
sion, including deprivation of parental authority, is sometimes referred to
as “absolutely,” “totally” or “definitely” unworthy. Persons excluded from
the succession at the request of competent entities are referred to as “con-
ventionally” or “relatively” unworthy. The idea of this division, as empha-
sised in the doctrine, is that no adjudication of unworthiness is required to
recognise an heir from the former of the two groups as unworthy to inher-
it. As noted above, in this case, a court’s decision, for example, depriving
the testator’s parents of parental authority, is sufficient™. This means that if
a notary public has been submitted a court’s decision depriving an heir of
their parental rights in relation to the testator, and there is no evidence that
these rights have been restored upon the opening of the succession, the no-
tary may resolve the issue of unworthiness to inherit on their own and
refuse to issue a certificate of succession to the potential heir. The heir has

the child, if over 10 years old, has objected to it, regardless of their motives. If the child
is not yet 10 years old, the court should investigate the case, first, taking into account
the child’s opinion and, second, only in the child’s best interest. See Hanna Witczak,
Whtaczenie od dziedziczenia na mocy orzeczenia sqdu (Warszawa: LexisNexis, 2013), 303.

>2 For more, see ['aiinan 3. Asuios, “Kommenrapuii k crarse 1117,” in KommenTapuii k
yactu Tperbeit Kopekca Poccniickoit denepannn, eds. A. JI. Mackosekuii and 3. A. CyxaHos
(Mocksa 2002), thesis 1; Aanexceit H. I'yes, [Tocrareiinplii koMMeHTapuii K 4acTH TpeTbeit
I'paxxnanckoro xoxekca (Mocksa 2006), 30-31 and bopuc A. bynaesckwuii, “Kommenrapuii k
crarbe 1117,” in KommenTtapuii k I'paxnanckomy Konekcy Poccuiickoit deneparmu yactu Tpe-
Thel, eds. K. b. SIpommenko and H. Y. Mapsriea, (Mocksa 2011), thesis 3.

5 Or a final sentence of a penal court declaring the heir guilty of an intentional offence.
See bopuc A. Bynaesckuii, “KommenTapuii k crarbe 1117,” in Kommenrtapuii k ['paxaanckomy
Konexcy Poccuiickoit deneparmu gactu tpetsbeid, eds. K. b. Spomenko and H. Y. Mapeiesa
(Mocksa 2011), thesis 4; idem in Hacnencreennoe npago, ed. K. SIpomrerxo (Mocksa 2005), 66.
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a right to challenge the notary’s refusal before court®. Moreover, the dis-
tinction in question is important because the “absolutely” unworthy can-
not participate in the succession relations, even if the other heirs and cred-
itors agree to it and even wish for it to happen. The “relatively” unworthy,
on the other hand, participate in the succession relations if the other heirs
agree and “have not registered their active opposition”.

Deprivation of parental authority in Russian law is the ultimate meas-
ure of interference in the exercise of parental rights and is applied only
when there are no other means of protecting the child’s rights. This meas-
ure is employed where at least one of the grounds listed in Article 69 RCC
exists; at the same time, judging by case-law, there is a strong empha-
sis that the deprivation of parental rights on the grounds provided for in
the aforesaid article may only take effect in cases of culpable conduct of
the father or mother®®. These grounds partly coincide with those set out
in Article 111 of the Polish CC. The shared elements include evading pa-
rental duties, including malicious avoidance to pay child support, leaving
the child alone at home unattended and without a meal, which is consid-
ered non-concern for the child’s spiritual and physical development, learn-
ing, and preparation for future work. Deprivation of parental authority
may also follow parents’ abuse of their rights in relation to the child, that
is, exercising these rights in a manner that is contrary to the minor’s inter-
est, for example by hindering education, encouraging begging, thievery,
prostitution, alcohol or drug abuse. The Russian legislator also provides
for the sanction of deprivation of parental authority for a father or mother
who treats his or her children in a cruel manner, in particular by using
physical or mental violence or by assaulting their sexual integrity. Cruelty
can also manifest itself in reprehensible child rearing methods, insults, ex-
ploitation, or crude treatment that disregards a child’s dignity. The court
will also deprive parents of their authority if they suffer from permanent

5% See, for example, Tatbana W. 3aiiuesa and Ilasen B. Kpamenunnukos, Hacneancrsen-

Hoe mpaBo. KoMMeHTapuii 3aKoHOaTeIbcTBA H MpakTHKa ero npumeHeHna (Mocksa 2009),
37-38 and Anexkcanp I1. ['opennk, Hacnencreennoe npaso (Mocksa-Boponex 2011), 90-91.
> Aunekcees C. Bacusies, “Kommentapuii k k cratbe 1117,” in Kommenrapuii k [pax-
nanckomy Kozmexcy Poccuiickoit @enepaunu. Yacrtu 1, 2, 3, 4 (yueano- npakrudeckuii), ed. C.
A. CrenanoB (Mocksa), thesis 1.
¢ Anna B. Bumnskosa, Cemelinoe u Hacieactsennoe npaso (Mocksa 2010), 112.
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alcoholism or drug addiction (confirmed by a medical opinion). The final
reason for the withdrawal of parental authority is when the mother or fa-
ther of a minor commits a crime against the life or health of their children
or spouse.

In the current legal system of Italy, deprivation of parental authority is
also considered grounds for unworthiness to inherit, although the relevant
provisions were incorporated into the Italian Civil Code no earlier than in
2005 under Act No. 137. This change was a major improvement as it re-
moved a crucial normative inconsistency: a parent deprived of parental au-
thority lost the right to use the minor’s property while retaining the right
to acquire it mortis causa® . Parental authority is withdrawn by the decision
of a family court only if the conditions set out in the law apply. Pursuant
to Article 330 of the Italian Civil Code (“ICC”), a court may terminate
parental authority when a parent violates or neglects their duties towards
the child or abuses their powers to the serious detriment of the child*®.

This will be discussed further, but in Italian law, unlike in Russian law,
to exclude parents deprived of parental authority over their child from
the succession, the legislator requires a constitutive court decision on un-
worthiness to inherit”. The prevailing view in the literature on the sub-
ject is that as with the other grounds for deprivation of parental rights so
with the ground in the form of debarment from succession — there must
be no automatism allowed whatsoever. The effect of denial of inheritance
does not arise ipso iure; a court’s judgement is required. Only if a legiti-
mate entity has brought an appropriate action, which has been upheld by
the court, the parent loses their rights in relation to their child’s estate®.

57 Giovanni Bonilini and Massimo Conforlini, Codice commentato delle successioni e
donazioni (Milano: Utet Giuridica, 2011), 177.

5% On the other hand, irrespective of the deprivation of parental authority, according
to Article 463(1) ICC, persons may be considered unworthy to inherit if they intentionally
killed or attempted to kill the testator or their spouse, descendant, or ascendant.

% Gaetano Azzariti, Le successioni e le donazioni. Libro secondo del Coice civile (Napoli:
CEDAM, 1990), 50. See also Giovanni Bonilini and Massimo Conforlini, Codice commen-
tato delle successioni e donazioni (Milano: Utet Giuridica, 2011), 172-173 and 177.

% Giovanni Bonilini and Massimo Conforlini, Codice commentato delle successioni e
donazioni (Milano: Utet Giuridica, 2011), 177.
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In Italian law, withdrawing parental authority is also an additional pen-
alty imposed in penal proceedings. According to Article 32(1) of the Ital-
ian Penal Code, if sentenced to life imprisonment, a parent is deprived of
parental authority. The penalty of deprivation of parental authority, next
to more general provisions, is also provided for in laws governing specific
types of offences if parental authority is one of the statutory constituent
elements of an offence, e.g. incest (Article 564 of the Italian Penal Code)
or forcing a child to prostitution (Article 609 of the Italian Penal Code)®'.

4. DE LEGE FERENDA CONCLUSIONS AND RECOMMENDATIONS

The observations shared above lead to a conclusion that the current
legal solutions in Poland regarding the subject of the article should be as-
sessed critically. What follows, proposals for legislative changes should be
made. Some of these changes should address the provision of Article 928
§ 1 CC. First, it is necessary to consider whether it is sufficient to intro-
duce an additional reason justifying the recognition of an heir as unwor-
thy through deprivation of parental authority. The answer, unfortunately,
seems to be negative. This is so for at least two reasons. First, the reasons
for which a court may deprive parents of their authority are inconsistent.
In other words, although most of them are related to culpable and repre-
hensible behaviour of the parents, some of them should not be attributed
to them (e.g. severe, chronic parents illness), yet they may prevent the ex-
ercise of parental authority on a permanent basis. Second, if the amended
regulations were only to extend grounds for unworthiness to inherit by in-
cluding the criterion of deprivation of the minor testator’s parents of their
parental authority, there would always be a risk of not excluding them
from inheritance due to the lack of an appropriate request by the entitled
entity or bringing an action after the time limit specified in sentence 2
or Article 929 CC. It does not seem right if such significant legal conse-
quences as regards the acquisition of an inheritance from a minor testator
are left to chance. Hence, it is no less important to be considered whether

1 See Hanna Witczak, Wylgczenie od dziedziczenia na mocy orzeczenia sqdu (Warsza-

wa: LexisNexis, 2013), 305 and the literature referenced therein.
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the concept of unworthiness to inherit in Polish law is sufficient enough
to effectively sanction cases of depriving the parents of a minor testator of
parental authority.

By proposing de lege ferenda conclusions, because there is no question
that the discussed problem should be addressed, it must not be ignored
that the normative shape of the institution of unworthiness to inherit may
be based on one of two models: either unworthiness occurs #pso iure and
is qualified as a relative incapacity to inherit (incapacitas) or is the result of
a constitutive court decision at the request of entitled entities and consti-
tutes unworthiness in the strict sense (indignitas)®*. In the first case, when
determining the group of heirs, the court ex officio examines grounds for
unworthiness; in the second case, it only decides on unworthiness when
a relevant request is submitted by an entity enjoying active rights in pro-
ceedings related to establishing inheritance unworthiness.

With regard to the institution of unworthiness to inherit in Polish
law, both of the concepts discussed above were in use although at different
times®. There is no doubt that the legal concept of unworthiness to inherit
in the current legal framework is rested on the latter of the two models.
Inheritance unworthiness is decided on the basis of a constitutive court
decision (the provision of Article 928 § 1 CC provides expressis verbis that
“an heir may be adjudged unworthy by the court”). The court’s decision

¢ Maksymilian Pazdan, “Niegodno$¢ dziedziczenia w polskim prawie prywatnym
miedzynarodowym,” Nowe Prawo, no. 2 (1974): 149. As mentioned eatlier, some foreign
jurisdictions adopt both models (see Note 38). For more, see: Hanna Witczak, Wylgczenie
od dziedziczenia na mocy orzeczenia sqdu (Warszawa: LexisNexis, 2013), 71-81.

9 As for the legal nature of unworthiness to inherit the provisions of the Decree
of 8 October 1946 Law of Succession (Journal of Laws No. 60, item 328), divergent opin-
ions were voiced in the literature. There was no agreement as to whether the provisions
of Articles 7-9 of the Decree concern unworthiness in the strict sense or a relative un-
worthiness to inherit. Cf. Article 63(3) of the Decree of 8 November 1946 on Succes-
sion Proceedings (Journal of Laws No. 63, item 346). Zob. Adam Kozaczka, “Z zagad-
niet niegodnosci dziedziczenia w polskim prawie spadkowym,” in Rozprawy prawnicze.
Ksigga pamigtkowa dla uczczenia pracy naukowej Kazimierza Przybylowskiego, eds. Wactaw
Osuchowski, Mieczystaw So$niak, and Bronistaw Walaszek (Krakoéw-Warszawa: Parst-
wowe Wydawnictwo Naukowe, 1964), 143 and Hanna Witczak, Wylgczenie od dziedzicze-
nia na mocy orzeczenia sqdu (Warszawa: LexisNexis, 2013), 67—71 and the literature refer-
enced therein.
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produces as effect ex func; an unworthy heir is excluded from the succes-
sion as if they were no longer alive during the opening of the succession
(Article 928 § 2 CC)%, and the exclusion from inheritance occurs only
when the decision becomes final®. This construct of the institution pro-
duces certain practical consequences, in particular such that “notification
of unworthiness to inherit” now requires bringing an action. It is not pos-
sible for the court to establish unworthiness in proceedings regarding con-
firmation of acquisition of an inheritance; in the event that an argument
of unworthiness is raised in such proceedings, the case is suspended until
the issue of unworthiness to inherit is resolved in another procedure®.

It should be noted that also in Italian regulations on inheritance un-
worthiness, it is considered a certain type of sanction under civil law that
works as a prerequisite for exclusion from inheritance under a constitutive
court’s decision. Because unworthiness to inherit is qualified as ex posz ex-
clusion from the succession, it is necessary for entitled entities to bring
an appropriate action. Such a position is uniform across case-law. Although
opinions in the doctrine are divided, the prevailing view also shows that
unworthiness to inherit, unlike incapacity to inherit, does not in itself deny
title to inherit, yet it deprives the right to acquire an inheritance on the basis
of a constitutive court’s decision issued upon a party’s request and respect-
ing the principle indignus potest capere sed non potest retinere (the unworthy
has the right to acquire but may not keep)®’. Hence, it should be regarded
as a reason for denying an inheritance, for the application of officio iudi-
cis, and a causative factor preventing the party unworthy to inherit from

¢ See, for example, justification for the Decision of the Supreme Court of 3 February
2012, file ref. I CZ 9/12, Legalis.

© See, for example, justification for the Decision of the Supreme Court of 30 Janu-
ary 2015, file ref. IIT CSK 140/14, LEX no. 1651011 and justification for the Judgement
of the Administrative Court in Krakéw of 20 May 2014, file ref. I ACa 357/14, LEX
no. 1587205. For more, see: Hanna Witczak, “Komentarz do art. 928, in Kodeks cywilny.
Komentarz. Tom IV, Spadki (art. 922—-1087), eds. Magdalena Habdas and Mariusz Fras
(Warszawa: Wolters Kluwer, 2019), thesis 2.

€ Zob. Janusz Pietrzykowski, in Kodeks cywilny. Komentarz. Tom 3. Ksigga czwar-
ta — Spadki. Przepisy wprowadzajgce Kodeks cywilny, ed. Janusz Pietrzykowski (Warszawa:
Wydawnictwo Prawnicze, 1972), 1837.

7 Giovanni Bonilini, Manuale di diritto ereditario e delle donazioni (Torino: Utet

Giuridica, 2010), 43fF.
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keeping their acquired rights®. Therefore, the supporters of the presented
position approach this institution as having attributes typical of exclusion
from an inheritance ex post and assume that the unworthy party acquires
an inheritance and then loses it ex zunc once a court adjudges their unwor-
thiness®. Only some representatives of the doctrine perceive this institu-
tion as a “form” of relative incapacity to inherit (in relation to de cuius) and
as an imposed private penalty’’. They emphasize that although in practice
unworthiness to inherit may overlap with incapacity, there are some con-
ceptual differences between them which, due to their importance, cannot
be ignored. For example, a person considered unworthy has the “capacity
to rehabilitate,” which is not the case with incapacity to inherit. There
are also differences in the scope of application: it is limited in the case
of unworthiness to inherit which applies to a strictly defined person and
prevents inheritance from a specific testator, while incapacity to inherit is
more general, unlimited, and not linked to the deceased. Based on this
concept, unworthiness to inherit would be an obstacle to the acquisition
of an inheritance as a sanction for perpetration of a particularly reprehen-
sible act. That sanction would occur ipso iure, thus making it impossible
to acquire an inheritance’”’. The practical consequences of adopting one
of the concepts of unworthiness to inherit are anything but trifling. In
the case of incapacity, the legal consequences are automatic without court,
and therefore no intervention of a judge is required; according to the oth-
er concept, such intervention is necessary because there is acquisition of
an inheritance that comes into play, and its retroactive reversal is possible
only through a constitutive court’s decision. Russian law adopts a different
solution. Parents deprived of parental authority are ex lege excluded from
the succession as absolutely unworthy heirs.

8 Gaetano Azzariti, Le successioni e le donazioni. Libro secondo del Coice civile (Napoli:

CEDAM, 1990), 37ff.

% Giovanni Bonilini, Manuale di diritto ereditario e delle donazioni (Torino: Utet
Giuridica, 2010), 474.

7 See Cesare M. Bianca, Diritto civile. II. La famiglia — Le succesioni (Milano: Giuflre,
2001), 482.

/' Luigi Ferri, “Succesioni in generale. Art. 456-511,” in Commentario del codice civ-

ile, eds. A. Scaloja and G. Branca (Bologna-Roma: Utet Guardica, 1997), 175.
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Given the considerations above, reasonable doubts arise as to whether
the legislative solution adopted in Polish law of succession should also
be applied in cases of depriving the parents of a minor testator of paren-
tal authority if it gives grounds to unworthiness to inherit’>. Unworthi-
ness in the strict sense means, as mentioned elsewhere, the acquisition
of an inheritance by an heir, which is then lost on the basis of a con-
stitutive courts decision. Grounds for unworthiness may therefore arise
both before and after the opening of the succession, and the testator’s act
of forgiveness” removes its effects. This would highlight another differ-
ence, namely the adoption of unworthiness in the strict sense by ordinary
legislation when they aim to exclude a specific person’s title to inherit in
the testator’s best interest’*. Meanwhile, a person with a relative incapacity
to inherit does not acquire an inheritance at all, and this incapacity effect
occurs #pso iure”. The relative incapacity to inherit works “automatically
erga omnes” upon the opening of the succession, i.e. without the need to
determine or adjudge it in a special court’s judgement’®. There is no con-
troversy that this “shape” of this institution requires that grounds for un-
worthiness arise before the opening of the succession. Characteristic of this
concept of unworthiness is that, in principle, it is impossible to remove
the consequences of unworthiness by testator’s pardon. As underlined in
the literature on the subject, this is because “ordinary legislations resort to

72 Of course, if we agree with the idea that it should exclude the parents of the de-
ceased from the group of heirs.

7> Who does not have to have full legal capacity, it is enough for them to act with
“sufficient understanding” (see Article 1010 § 2 CC).

7 Jan Gwiazdomorski, Prawo spadkowe (Warszawa: Pafistwowe Wydawnictwo Nau-
kowe, 1959), 72. Cf. Alfred Ohanowicz, “Recenzja pracy J. Gwiazdomorski ‘Prawo spad-
kowe” (PWN: Warszawa, 1959) 468,” Ruch Prawniczy, Ekonomiczny i Socjologiczny, no. 41
(1959): 193-194.

7> Jan Gwiazdomorski, Przepisy ogdlne dotyczqce spadkiw, dziedziczenie ustawowe, tes-
tament (Katowice: Wydawnictwo Zrzeszenia Prawnikéw Polskich, 1965), 20.

76 Adam Kozaczka, “Z zagadnien niegodnosci dziedziczenia w polskim prawie spad-
kowym,” in Rozprawy prawnicze. Ksigga pamiqtkowa dla uczczenia pracy naukowej Ka-
zimierza Przybylowskiego, eds. Wactaw Osuchowski, Mieczystaw Sosniak, and Bronistaw
Walaszek (Krakéw-Warszawa: Padstwowe Wydawnictwo Naukowe, 1964), 143.
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the concept of relative incapacity to inherit when they intend to exclude
the title for inheritance of a certain person for general and social reasons™”’.

It seems that the deprivation of parental authority should not only be
included among grounds justifying unworthiness to inherit, but, in this
case, it is reasonable to apply a different model of this institution than the
one selected by the legislator in Articles 928-930 CC. Such heirs should
be excluded from inheritance ex lege, that is, without the requirement
of a civil court’s decision in connection with an action brought within
the time limit specified in the law for declaring the heir unworthy to in-
herit. Of course, whether the relevant regulation should be incorporated
into the provisions on unworthiness to inherit or, due to the relevant ex-
clusion, in the provisions on intestate succession is still debatable. If added
to the Civil Code, Article 932 could, for example, provide that the provi-
sions on the intestate title to inherit do not apply to the testator’s parents
who, upon the opening of the succession, are deprived of parental author-
ity. Undoubtedly, due to the different nature of grounds for withdrawing
parental authority, amendments would also be advisable to the provisions
of the Family and Guardianship Code. It would be necessary to clearly
separate the culpable and non-culpable causes of such withdrawal. By do-
ing so, it would be possible to point to the legal basis for deprivation of pa-
rental authority, which would only highlight the culpable causes for such
a court’s decision. Given the proposed changes, it also seems appropriate
to make relevant notes in civil registers.

REFERENCES

ABunos, laiinan D. “Komwmentapuii k craree 1117.” In Kommenrapuii x yactu
tperbeit Konexca Poccuiickoit denepanum, edited by A. JI. MackoBckwii, and
3. A. CyxaHos, thesis 1. Mocksa 2002.

Azzariti, Gaetano. Le successioni e le donazioni. Libro secondo del Coice civile. Na-
poli: CEDAM, 1990.

Bianca, Cesare. Diritto civile. II. La famiglia — Le succesioni. Milano: Giuffre, 2001.

77 Jan Gwiazdomorski, Prawo spadkowe (Warszawa: Paristwowe Wydawnictwo Nau-

kowe, 1959), 73.

131



HANNA WITCZAK

Bonilini, Giovanni. Manuale di diritto ereditario e delle donazioni. Torino: Utet
Giuridica, 2010.

Bonilini, Giovanni, and Massimo Conforlini. Codice commentato delle successioni
e donazioni. Milano: Utet Giuridica, 2011.

bynaesckuii, bopuc A. “Kommenrapuii k crarse 1117.” In Kommenrapuii k I'pax-
nanckomy Konekcy Poccuiickoit @enepanuu yactu tpetbeii, edited by K. b.
SIpowenxo, and H. 1. Mapsiesa, thesis 4. Mocksa 2011.

Bynaesckuii, bopuc A. “Kommenrapuii k crarbe 1117.” In Kommentapuit k ['pask-
nanckomy Konekcy Poccuiickoit @enepanuu yactu tperbeid, edited by K. b.
Spowenxo, and H. M. Maperuesa, thesis 3. Mocksa 2011.

Diugoszewska, Iwona. Przestanki oraz skutki ograniczenia i pozbawienia wladzy
rodzicielskiej. Warszawa: LexisNexis, 2012.

Dolecki, Henryk. Ingerencja sqdu w wykonywanie wiadzy rodzicielskiej. Warszawa:
Wydawnictwo Prawnicze, 1983.

Ferri, Luigi. “Succesioni in generale. Art. 456-511.” In Commentario del codice civ-
ile, edited by A. Scaloja, and G. Branca. Bologna-Roma: Utet Guardica, 1997.

Goettel, Mieczystaw. “Pozbawienie praw rodzicielskich w polskim kodeksie kar-
nym.” Nowe Prawo, no. 7-8 (1978): 1077-1089.

T'openuk, Anexcannp I1. Hacnencrsennoe npaso. Mocksa-Bopounex 2011.

I'yes, Anexceit H. IlocTarelinblii KOMEHTapUil K 4acTH TPeTbel I pak1aHCKOro KO-
nexca. Mocksa 2006.

Gudowski, Jacek, ed. Kodeks cywilny. Komentarz. Spadki. IV. Warszawa: Wolters
Kluwer Polska, 2017.

Gwiazdomorski, Jan. Prawo spadkowe. Warszawa: Paristwowe Wydawnictwo Na-
ukowe, 1959.

Gwiazdomorski, Jan. Przepisy ogdlne dotyczqce spadkéw, dziedziczenie ustawowe,
testament. Katowice: Wydawnictwo Zrzeszenia Prawnikéw Polskich, 1965.

Holewiniska-Fapinska, Elzbieta. “Orzecznictwo w sprawach o pozbawienie wladzy
rodzicielskiej.” Prawo w dziatanin. Tom 14. Sprawy cywilne (2013): 27-76.

Hyp$, Stawomir. “Komentarz do art. 200.” In Kodeks karny. Komentarz, edited
by Alicja Grzeskowiak, and Krzysztof Wiak. Warszawa: C.H. Beck, 2021,
Legalis.

Ignaczewski, Jacek. “Przestanki pozbawienia wladzy rodzicielskiej.” In Komentarz
do spraw rodzinnych, edited by Jacek Ignaczewski, 319-340. Warszawa: Le-
xisNexis, 2012.

Jagielski, Karol. “Istota i tre$¢ wladzy rodzicielskiej.” Studia Cywilistyczne 3 (1963):
97-161.

Klak, Pawel. “Glossary.” OSP, no. 9 (2005): 81-90.

132



THE LEGAL STATUS OF MINOR TESTATOR’S PARENTS DEPRIVED OF PARENTAL AUTHORITY

Konarska-Wrzosek, Violetta. “Poddanie sprawcy prébie.” In System Prawa Kar-
nego. Tom 6. Kary i Srodki karne, edited by Mirostawa Melezini. Warszawa:
C.H. Beck, 2010, Legalis.

Kozaczka, Adam. “Z zagadnieri niegodnosci dziedziczenia w polskim prawie
spadkowym.” In Rogprawy prawnicze. Ksigga pamigtkowa dla uczczenia pracy
naukowej Kazimierza Przybytowskiego, edited by Wactaw Osuchowski, Mie-
czystaw So$niak, and Bronistaw Walaszek, 143—150. Krakéw-Warszawa: Pani-
stwowe Wydawnictwo Naukowe,1964.

Kremis, Jézef. “Komentarz do art. 1008.” In Kodeks cywilny. Komentarz, edited
by Edward Gniewek, and Piotr Machnikowski. Warszawa: C.H. Beck, 2016,
Legalis.

Kuzmicka-Sulikowska, Joanna. “Komentarz do art. 1008.” In Kodeks cywilny. Ko-
mentarz, edited by Edward Gniewek, and Piotr Machnikowski. Warszawa:
C.H. Beck, 2019, Legalis.

Mierzwiniska-Lorencka, Joanna. Karnoprawna ochrona dziecka przed wykorzysta-
niem seksualnym. Warszawa: Wolters Kluwer Polska, 2012.

Niedospial, Michat. “Glossary.” OS4, no. 6 (2006): 76-88.

Nowicka, Urszula. “Pozbawienie wladzy rodzicielskiej w polskim porzadku praw-
nym.” lus Matrimoniale, no. 4 (2017): 15-28.

Ohanowicz, Alfred. “Recenzja pracy J. Gwiazdomorski ‘Prawo spadkowe’ (PWN:
Warszawa, 1959) 468.” Ruch Prawniczy, Ekonomiczny i Socjologiczny, no. 41
(1959): 193-194.

Pazdan, Maksymilian. “Komentarz do art. 1008.” In Kodeks cywilny. Tom II. Ko-
mentarz. Art. 450—1088. Przepisy wprowadzajqce, edited by Krzysztof Pietrzy-
kowski. Warszawa: C.H. Beck, 2021, Legalis.

Pazdan, Maksymilian. “Komentarz do art. 928.” In Kodeks cywilny. Tom Il. Ko-
mentarz. Art. 450—1088. Przepisy wprowadzajqce, edited by Krzysztof Pietrzy-
kowski. Warszawa: C.H. Beck, 2021, Legalis.

Pazdan, Maksymilian. “Niegodno$¢ dziedziczenia w polskim prawie prywatnym
miedzynarodowym.” Nowe Prawo, no. 2 (1974): 143—153.

Piatowski, Jozef Stanistaw, Hanna Witczak, and Agnieszka Kawatko. “Dziedzicze-
nie ustawowe.” In System Prawa Prywatnego. Tom 10. Prawo spadkowe, edited
by Bogudar Kordasiewicz. Warszawa: C.H. Beck, 2015, Legalis.

Pietrzykowski, Janusz, ed. Kodeks cywilny. Komentarz. Tom 3. Ksigga czwar-
ta — Spadki. Przepisy wprowadzajgce Kodeks cywilny. Warszawa: Wydawnictwo
Prawnicze, 1972.

Pietrzykowski, Krzysztof. “Komentarz do art. 111.” In Kodeks rodzinny i opickuri-
cz). Komentarz, edited by Krzysztof Pietrzykowski. Warszawa: C.H. Beck,
2020, Legalis.

133



HANNA WITCZAK

Przybytowski, Kazimierz. “Notka do uchwaly SN z dnia 10 wrze$nia 1958 r.
(3 CO 16/58).” OSPiKA, no. 5 (1959): 244-245.

CanukoBa, Jlapuca B. “KommenTtapuii k craree 1117.” In KommenTapuii k yactu
tperbeit Kogekca Poccuiickoit @enepanun yactu tperbeld, edited by T. E.
AboBa, M. M. Borycnasckuii, and A. I. Cetianos, thesis 1. Mocksa 2004.

Skowroriska, Elzbieta. “Przeglad orzecznictwa z zakresu prawa spadkowego (za lata
1989-1990).” Przeglad Sadowy, no. 9 (1992): 47-66.

Skowrotiska-Bocian, Elzbieta. Testament w prawie polskim. Warszawa: LexisNexis,
2004.

Strzebiriczyk, Jerzy. “Pozbawienie wladzy rodzicielskiej.” In Prace z prawa cywil-
nego dla uczczenia pamieci Profesora Jana Kosika, Acta Universitatis Wratisla-
viensis. Prawo CCCVIII, 475-495. Wroctaw: Wydawnictwo Uniwersytetu
Wroctawskiego, 2009.

Strzebificzyk, Jerzy. “Wladza rodzicielska.” In Systemn Prawa Prywatnego. Tom
12. Prawo rodzinne i opiekuricze, edited by Tadeusz Smyczyniski, 233-389. War-
szawa: C.H. Beck, 2011.

Bacunes, Anekceit C. “Kommenrapuii k k crarbe 1117.” In Kommenrapuii k ['pask-
nanckomy Kozpekcy Poccuiickoii @enepaunu. Yactu 1, 2, 3, 4 (yuenHo- npax-
tudeckuif), edited by C. A.Crenanos, thesis 1. Mocksa.

Wiercinski, Jacek. “O przestepstwie jako przyczynie niegodnosci dziedziczenia.”
Kwartalnik Prawa Prywatnego, no. 2 (2010): 555-569.

Wiercinski, Jacek. “Uwagi o teoretycznych zatozeniach dziedziczenia ustawowe-
g0.” Studia Prawa Prywatnego, no. 2 (2009): 79-92.

Witczak, Hanna. “Komentarz do art. 928.” In Kodeks cywilny. Komentarz. Tom IV
Spadki (art. 922—-1087), edited by Magdalena Habdas, and Mariusz Fras,
128-173. Warszawa: Wolters Kluwer Polska, 2019.

Witczak, Hanna. “O skutkach wydziedziczenia w kontekscie przestanek naby-
cia spadku.” In Pasistwo. Konstytucja. Prawo. Ksigga Pamigthkowa poswigco-
na Sedziemu Trybunatu Konstytucyjnego Profesorowi Henrykowi Ciochows,
Studia i Materialy Trybunatu Konstytucyjnego, tom LX, 513-521. Warszawa:
Trybunat Konstytucyjny, 2018.

Witczak, Hanna. “Skutki wylaczenia od dziedziczenia.” Rejent, no. 3 (2009):
73-96.

Witczak, Hanna. Wylgczenie od dziedziczenia na mocy orzeczenia sqdu. Warszawa:
LexisNexis, 2013.

Bumnsixosa, Anna B. CemeitHoe u HacnenacTBenHoe mpaBo. Mocksa 2010.

3aiinieBa, Taresina U., and [laBen B. KpamenunnukoB. HacnenctBenHoe mpaso.
KomMeHTapuii 3aKOHOIATENBCTBA H IPAKTUKA ero npuMenenna. Mocksa 2009.

134



