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POLISH FINANCIAL OMBUDSMAN'S
RESPONSIBILITIES WITHIN PROTECTION
OF ECONOMIC HUMAN RIGHTS AND LIBERTIES

INTRODUCTION

The purpose of economic human rights is to protect existential human needs,
whose safety and development not only improves their material situation but es-
pecially develops citizens' entrepreneurship'. Possessions, the sense of ownership
and property rights are extremely vital for people and provide the basis for eco-
nomic human rights>. An effective way of pursuing one's rights is through judicial
proceedings. However, laws of numerous European countries recognise extra-ju-
dicial procedures, which include hearing a case by an ombudsman and, so-called
specialised ombudsmen, one of which was an Insurance Ombudsman®, function-
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ing since 1995 and now it is the Financial Ombudsman. A client is a distinctive
individual in terms of economic human rights, whose interests' protection shall be
prioritised, as he does not participate in professional business trading®.

The aim of this paper is to define the responsibilities of the Financial Om-
budsman, an ombudsman institution created in 2016 and functioning in order to
protect economic human rights and liberties’. It shall be achieved by means of
critical analyses of national laws compared with international standards and veri-
fied against source literature. The dogmatic method shall help define the scope of
economic rights and liberties, which is the main subject of interest for the Finan-
cial Ombudsman and his office. This work will also include the competences of
the Financial Ombudsman and actual ways of pursuing individuals' rights before
the Ombudsman. The paper will also include an evaluation of effectiveness of
these new, extrajudicial means of a client's financial interest protection.

PROTECTION OF ECONOMIC RIGHTS
AND LIBERTIES

The obligation of respecting economical rights is one of the oldest ones devel-
oped by the legal doctrine. French declaration of the Rights of Man and of the
Citizen of 1789 comprised laws which contemporary may be defined as eco-
nomic; those include the right of equal taxation (art. 13) and property right (art.
17)°. The Declaration stated that the purpose of every political community is to
preserve natural and ever-lasting human rights, including the basis of all eco-
nomic rights, i.e. property. The final distinction of economic human rights took
place in the twentieth century. The notion of social justice is essential for this
category of rights. It is based upon a notion that a person may enjoy his existence
provided that a certain level of his prosperity is ensured through protecting his
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property rights and defining certain employment liberties’. The state has been bur-
dened with the legal obligation of ensuring a certain living standard of all its
citizens, including the participants of business trading.

This tendency is reflected in Universal Declaration of Human Rights (art. 17,
art. 23-25); in International Covenant on Economic, Social and Cultural Rights
(art. 6-9); and in Revised European Social Charter (art. 1-19)*. In order to imple-
ment economic human rights, the state has to undertake integrated positive ac-
tions, which may require much effort and costs’. A decision of the court does not
ensure the fulfilment of the rights. It requires specific, coordinated measures un-
dertaken by the authorities. Taking it into consideration, many national protection
systems, economic human rights are not treated as human rights as such. Com-
pared to personal and political rights, which force the state to provide immediate
results, economic rights create the obligation of diligent actions'’. The same ap-
plies to economic human liberties which require the state to refrain from interfer-
ing with the sphere of the individual's economic performance.

The Constitution of 1997 also ensures the protection of economic human rights
and liberties, prioritising the protection of a consumer, being an individual
functioning under human rights''. Following its provisions, public authorities pro-
tects consumers against actions threatening their health, privacy, safety as well as
unfair business practices. The scope of the protection is stipulated in certain laws,
although the majority of rights and liberties is included in chapters one and two of
the Constitution; they include: the right to participate in social market economy
(art. 20), the property and inheritance protection right (art. 21), freedom of busi-
ness activity (art. 22), undertaking and conducting professional activity, safe-
guarding of employee's rights (art. 24). In terms of safeguarding the consumers
using financial instruments the law defined in art. 64, i.e. the property right as
well as other proprietary and inheritance laws apply.
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FINANCIAL OMBUDSMAN
AS A QUASI-OMBUDSMAN INSTITUTION

For the specificity and complicated character of economic rights, in many
European countries additional specialised institutions are created to hear consum-
ers whose rights have been violated'?. The Financial Ombudsman functions in Po-
land as such institution". It deals with specialised cases concerning breach of
individual and collective financial rights and functions independently from the
Polish Ombudsman'?, although they both have similar competences. Currently,
his duties including regulations concerning the Ombudsman's supervisions over
recognising customers' complaints or claims directed to a financial legal person
by its client are set forth in the Act of 5 August 2015 This regulation has replaced
the Act on Insurance Ombudsman'”. The Act of 2015 makes the Ombudsman
capable to supervise many entities of financial market: national insurance institu-
tions, common societies, national payment institutions, national electronic pay-
ment institutions, payment service offices, credit and savings unions (SKOK), in-
vestment funds, alternative investment companies, investment companies, credit
institutions'®.

The aim of the Financial Ombudsman is to support natural persons in disputes
with four types of entities of financial market: insurance, retirement, banking,
capital. Thus, the Ombudsman is responsible for a wide scope of economic cases.
As other Ombudsmen, the Financial Ombudsman is a legal entity with a regis-
tered office in Warsaw'’. The Ombudsman is appointed by the Prime Minister

12 J. MEADE, Rzecznik ds. ustug finansowych w Republice Finlandii, ,Rozprawy Ubezpiecze-
niowe” 2007, nr 1, s. 116-120.
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pursuant to the motion of the Minister of Finance. A person who may become the
Financial Ombudsman must have a distinctive knowledge in the field of financial
market and applicable laws, at least seven years of professional experience in this
field and meet all other requirements for fulfilling public functions. the term of
the Financial Ombudsman begins with the day of his appointment and lasts four
years. The same person may serve for two terms as the Financial Ombudsman and
may be dismissed before the end of the term as well. The requirements are obvi-
ously very high and the scope of responsibilities of the Financial Ombudsman has
been modelled on the institution of Patient's Ombudsman'®.

Financial Ombudsman represents a clients of the financial sector and under-
takes actions to protect them; such as examining motions filed in individual cases
resulting from dismissing customer's claims by a financial institution or examin-
ing motions concerning non-performance of actions under a complaint settled by
the customer's advantage'’. The Ombudsman gives opinion on legal acts regulat-
ing the organisation and functioning of the financial market entities, as well as
moves for exercising legislative initiative, issuing or amendment of other acts of
law concerning the financial market”. The Ombudsman is also obliged to notify
institutions of supervision and control about discovered malfunctions of the fi-
nancial market, including filing a motion for settling discrepancies in applicable
laws to the Supreme Court”’. Moreover, the Ombudsman is bound to initiate and
organise educational and information campaigns concerning the protection of fi-
nancial market's clients.

There are no more than three deputies appointed by the Minister of Finance
and they help the Ombudsman fulfil his duties>. The Ombudsman is also sup-
ported by the staff of his office. The Ombudsman's Office comprises the follow-
ing divisions: Client of Insurance and Pension Market, Client of Bank and Capital

8 R. TABASZEWSKI, Prawo do zdrowia w systemach ochrony praw czlowieka, Lublin:
Wydawnictwo KUL 2016, s. 206.

' BIURO ANALIZ 1 DOKUMENTACI SENATU RP, Opinia prawna na temat zgodnosci z konstytu-
cyjng zasadg rownosci przepisow ustawy z dnia 10 lipca 2015 r. o rozpatrywaniu reklamacji przez
podmioty rynku finansowego i orzeczniku finansowym dotyczgcych oplat wnoszonych przez pod-
mioty rynku finansowego, ,,Opinie i Ekspertyzy” (OE-237), 2015, s. 4.

2 A. DABROWSKA, Ochrona klienta ustug ubezpieczeniowych - nowa ustawa o dzialalnosci
ubezpieczeniowej i reasekuracyjnej orvaz ustawa o rozpatrywaniu reklamacji przez podmioty rynku
finansowego i o Rzeczniku Finansowym — wybrane zagadnienia, ,,Rozprawy Ubezpieczeniowe”
2015, nr 2, s. 69.

21T, Miynarski, Wnioski Rzecznika Ubezpieczonych do Sqdu Najwyzszego o rozstrzygniecie roz-
bieznosci w wykladni prawa ,,Rozprawy Ubezpieczeniowe” 2015, nr 19(2), s. 6.

2 Art. 18 Act on Financial Ombudsmen.
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Market, Extrajudicial Settlement of Disputes, Financial and Administrative. Such
structure reflects the complex nature of competence serving the purpose of pro-
tecting economic human rights. The first two Divisions are the most essential
ones, they take care of a clients of insurance and pension market and a clients of
bank and capital market respectively. The staff of the Office consists of civil ser-
vant, who provide the Ombudsman with substantive and organisational support in
his duties. Their work is coordinated by the Ombudsman, which means that they
their task is to protect the guaranteed rights and liberties of an individual®.

MEANS OF ECONOMIC RIGHTS PROTECTION

The Financial Ombudsman serves all natural persons, who use financial ser-
vices as they function as holders of economic human rights. The Polish law states
that such holders are natural persons, both a clients and the self-employed. Thus,
the Act of 2015 does not mention ,,customers”, as this notion has the meaning
broader than just “natural person”. While a consumer means a person not con-
ducting any business, concluding and executing financial agreements for its indi-
vidual needs, the natural person comprises the meaning of a consumer and a per-
son conducting its own business and using services provided by the financial
market®. The Act sets forth two basic means of human rights and liberties protec-
tion: proceedings before the Ombudsman preceded by obligatory complaint pro-
cedure and proceedings before the Ombudsman which results in legal proceedings
becoming the ultimate action®.. All these procedures are launched against the
entities of financial market by their clients supervised or monitored by the Om-
budsman.

The Ombudsman may undertake the actions ex officio or under a motion filed
by a monitoring institution or other body of official authority, as well as by an in-
dividual client of the financial market. It means that everyone may file such mo-
tion once he feels that a financial institution violated his rights and liberties™.
Thus it is enough to prove that such institution has not settled the complaint by
a client's favour in a regular complaint procedure. Should such a situation take

3 Zarzqdzenie Nr 127 Prezesa Rady Ministrow z dnia 26 pazdziernika 2015 r. w sprawie nada-
nia statutu Biuru Rzecznika Finansowego, M.P. z 2015 r. Poz. 1055.

2 A. DABROWSKA, Ochrona klienta, s. 70.

%5 BIURO ANALIZ I DOKUMENTACJI SENATU RP, Opinia, s. 5.

26 A. DABROWSKA, Ochrona klienta, s. 71.
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place, the Ombudsman acknowledges the filed motion and may: undertake ac-
tions, present the moving individual with its rights and means of action or suggest
the extrajudicial mediation. The case may be directed to other institutions or no
actions may be undertaken. In such case the Ombudsman notifies the moving per-
son or a person concerned by the case. The Ombudsman needs to provide grounds
for his decision.

If the Ombudsman decides to examine the case, he investigates whether any
actions or negligence on the side of a financial institution could lead to breach of
a client's rights and interests”’. In this matter, the Ombudsman holds a wide range
of measures, i.e. address a financial institution and other entities connected to the
case in order to obtain information or statements, to obtain access to files and
documents. Such information or statements in individual cases may take place
under a client's consent. The Ombudsman may also demand access to information
concerning internal regulations of the concerned financial institutions which he
considers harmful for clients and the information concerning defective customer
service provided by financial institutions. The institutions are obliged to respond
to the Ombudsman's demands within thirty days from receiving the motion and
inform him about undertaken measures or position taken in respect with the case,
as well as deliver the required documents®®.

What is worth noticing is the fact that the Ombudsman may, on behalf of a cli-
ent, bring an action against financial institutions in cases concerning unfair busi-
ness practices preformed by the institutions®. Under the claimant's consent, the
Ombudsman may act as the prosecuting attorney in the pending cases. Should the
breach of a client's rights and interests be proven, the Ombudsman may address
a financial institution to re-examine the complaint™. Basing on the conducted ac-
tions the Ombudsman may address to the authority having jurisdiction in such
cases, especially Polish Financial Supervision Authority, to the Head of the Office
for Competition and Consumer Protection, prosecutor's office, bodies of state,
professional and social supervision. Pro futuro, he may also move for amending
the acts of law regulating functioning of institutions of financial market to the
Minister of Finance. The Ombudsman may also commence and execute research

" BIURO ANALIZ I DOKUMENTACIH SENATU RP, Opinia, s. 45.

28 Art. 30-31 Act on Financial Ombudsmen.

% Financial Ombudsmen does not represent commercial companies, associations, foundations,
churches and religious associations, the Treasury, public authorities, local government units, coop-
eratives, state-owned enterprises, health care facilities, and organizational units without legal per-
sonality. A. DABROWSKA, Ochrona klienta, s. 71.

3% Art. 26 Act on Financial Ombudsmen.
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on the situation on the financial market in order to protect a clients of the mar-
ket

COMPLAINT PROCEDURE SUPERVISED
BY THE FINANCIAL OMBUDSMAN

Complaint procedure supervised by the Financial Ombudsman is a completely
new means of economical rights and liberties protection, which has been recently
introduced to the Polish law®. It is essential to launch an action before the Om-
budsman. A complaint may be filed by every client of financial institutions: na-
tional insurance institutions, common societies, national payment institutions, na-
tional electronic payment institutions, payment service offices, credit and savings
unions, investment funds, alternative investment companies, investment compa-
nies, credit institutions®. In order to achieve that, a client must address the institu-
tion of financial market and define his complaints concerning the services pro-
vided to him so far. Such complaints may be submitted in any form: in writing,
orally, in electronic form by means of electronic communication®®. The place,
form and manner of notifying a client about examining his complaint should be
stipulated in the agreement concluded between a client and a financial institution.

After a client submits the complaint, a financial institution examines it and re-
sponds to a client in a written form or by means of read only data media. The
complaint must be responded without delay and not later than within thirty days
from receiving the complaint®™. In the case of a delayed response a financial
institution should provide the reason for the delay and define circumstances nec-
essary for the complaint to be settled, as well as set forth the term within which
the case is to be settled and response to the complaint within sixty days from re-
ceiving it*. The response should include legal and actual grounds, comprehensive
statement of the institution's position concerning the case, to indicate applicable
parts of the draft of the agreement or the agreement, define the term of executing
a client's complaint, no shorter than thirty days. Irrespective of the type of finan-

31 Art. 27 Act on Financial Ombudsmen.

32 B. BRONISZ, Ustawa o rozpatrywaniu reklamacji przez podmioty rynku finansowego i o rzecz-
niku finansowym, ,Monitor Prawa Bankowego” 2016, nr 3, s. 68.

33 Art. 20 ust. 1 Act on Financial Ombudsmen.

3% Art. 3 Act on Financial Ombudsmen.

35 Art. 6 Act on Financial Ombudsmen.

3¢ Art. 7 Act on Financial Ombudsmen.
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cial institution, the response must comprise the following elements: full name and
position of the responding person, the signature is not necessary’".

Should the complaint be settled against a client's advantage, the response
should include information on other means of protection of a client's rights and
liberties. Moreover, a financial institution should inform a client about the possi-
bility to appeal against the decision included in the response, provided that a fi-
nancial institution entitles a client to do so, as well as to inform how to appeal
against the decision, use mediation, arbitrary tribunal or other extrajudicial means
of settling the dispute, provided that a financial institution entitles a client to do
so. a client should also be informed that he may submit the motion to the Finan-
cial Ombudsman, bring the action to the court of law and define which institution
is to be sued, as well as the court which has the jurisdiction for examining the
case®®. The Financial Ombudsman shall supervise the above mentioned proce-
dure. Unless the procedure of settling complaints is not followed properly by a fi-
nancial institution, the Ombudsman has the right to charge the institution with an
administrative penalty of PLN 1000, which shall not prevent the person from
seeking justice in judicial and extra-judicial institutions™.

EXTRAJUDICIAL PROCEDURES

A dispute which cannot be settled between a client and a financial institution
may be solved by means of procedures before the Financial Ombudsman. He is an
institution qualified to execute mediation defined in the Act on extrajudicial
resolution of consumer disputes™. An additional procedure is also included in the
mechanism of extrajudicial resolution of disputes. However, it is not a regular
mediation as it involves elements characteristic for administrative and arbitrary
proceedings’’. The procedure is conducted by a person authorised by the
Ombudsman®’. The Act guarantees that the mediation before the Ombudsman is
objective and independent. The procedure can be conducted only by a person

3D, MASNIK, Znaczenie ustawowych zasad wnoszenia reklamacji i powolania Rzecznika
Finansowego dla rynku ubezpieczeniowego, ,,Prawo Asekuracyjne” 2015, nr 4(85), s. 25.

3% Art. 9 Act on Financial Ombudsmen.

39 Art. 32 Act on Financial Ombudsmen.

40 Art. 17 ust. 2; art. 35a Act on Financial Ombudsmen.

41 B. BRONISZ, Ustawa o rozpatrywaniu, s. 76; A. DABROWSKA, Ochrona klienta, s. 75.

42 Art. 35 Act on Financial Ombudsmen.
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highly qualified in the field of functioning of institutions of financial market and
experienced in such profession.

Proceedings before the Financial Ombudsman are not obligatory®. They are
executed under the motion submitted by a client of an institution of financial mar-
ket, although the participation of a financial institution is mandatory. The motion
for executing the procedures shall stipulate parties to the dispute, claims, the type
of procedure, as well as feature a hand-written signature of the moving party™.
Moreover, the motion may include a wish of the moving party to facilitate the ap-
proximation of the parties' positions in order to resolve the dispute by the parties
or to provide the parties with options of resolution of the dispute. The motion
should be supplemented by a description of the case, information concerning the
course of the dispute, as well as copier of documents proving information in-
cluded in the motion. Upon submitting the motion, the injured party must pay
a fee of PLN 50 to the Ombudsman account*’.

Submitting the motion is not equivalent with immediate execution of the pro-
cedures*®. The Ombudsman may refuse to examine the dispute if the matter ex-
ceeds the scope of disputes under the Ombudsman's jurisdiction, the motion for
starting the procedure results in preventing a financial institution from functioning
properly; the case concerning the same dispute between the same parties is pend-
ing or has already been resolved by the Ombudsman, an arbitrary tribunal or other
institution or court having jurisdiction over the case or if resolving the case would
disturb the Ombudsman's actions. Moreover, the case will be refused if a client
does not exhaust all means of settling his complaint, or the fee for the motion was
not paid and a client was not exempted from such payment. It is worth mentioning
that the act does not define any charges for a financial institution which did not
participate in the proceedings®’.

So far we observe a medium interest in the proceedings before the Ombuds-
man. During the proceedings the Ombudsman presents a client's claims to a fi-
nancial institution, defines the applicable laws to the parties and undertakes ac-
tions facilitating approximation of the parties' positions in order to resolve the
dispute. The parties may be represented by the holders of power of attorney and

 Rozporzqdzenie Ministra Finanséw z dnia 14 stycznia 2016 r. w sprawie pozasqdowego
postepowania przed Rzecznikiem Finansowym, Dz.U. z 2016 r. Poz. 92.

* Art. 33 ust. 2 ustawy z dnia 23 wrzesnia 2016 r. o pozasgdowym rozwigzywaniu sporow
konsumenckich, Dz.U. z 2016 r. Poz. 1823.

45 Art. 38 Act on Financial Ombudsmen; A. DABROWSKA, Ochrona klienta, s. 75.

46 BIURO ANALIZ I DOKUMENTACJI SENATU RP, Opinia, s. 4-5.

47 B. Bronisz, Ustawa o rozpatrywaniu, s. 75.
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the course of proceedings is recorded in a report. All parties involved in the pro-
ceedings are bound not to reveal any information obtained during the proceed-
ings. Unless an extrajudicial resolution of a dispute is achieved, the Ombudsman
draws an opinion including legal evaluation of factual state of the case and op-
tions for its resolution®. Should it be the case, such an opinion shall be used as
evidence in the judicial proceedings*’. The Ombudsman prepares annual statistics
on conducted proceedings finished in the previous year’’. The institutions of
financial market provide the Ombudsman with reports concerning the settled
complaints and the data concerning their clients seeking help in judicial proceed-
ings due to their complaints being settled against their will®'.

FINAL REMARKS

Although it is too soon to evaluate the fulfilment of the Financial Ombudsman
duties, the sole idea of appointing an institution responsible for protection of cli-
ents of financial institutions is remarkable. In the past there was no specialised in-
stitution which would investigate breach of client's rights and liberties by the fi-
nancial market and capabilities of the Polish Ombudsman in this respect were
limited. From a client's perspective it is inconvenient for him to go t=through the
complaint procedure, which must be undertaken before one may turn to the Fi-
nancial Ombudsman. It is especially the case when a client's rights has already
been breached by a financial institution and a client has no trust for the institution
and is anxious about contacting it again. Fortunately, such procedure is not com-
plicated, does not require any additional actions or costs.

The wide scope of the Ombudsman's competences is yet another advantage.
Apart of examining clients' claims, the Ombudsman holds a wide range of tools
providing access to information concerning functioning of financial institution
necessary to prevent unfair business practices. The Ombudsman's main responsi-
bility is to investigate whether any actions or negligence on the side of a financial
institution could lead to breach of a client's rights and interests. It is important that
in spite of numerous malfunctions of the financial sector, neither clients nor the

4 Art. 40 Act on Financial Ombudsmen.
4 B. BRONISZ, Ustawa o rozpatrywaniu, s. 76.
59 Art. 42 Act on Financial Ombudsmen.
L Art. 33 Act on Financial Ombudsmen.
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state budget have been encumbered with any charges. Costs of the activity of the
Financial Ombudsman and his office are incurred by the following institutions.

The reporting obligations is, to my mind, an important element of the Om-
budsman's activity. The Ombudsman prepares annual report on his activity and
commentary concerning observing a clients of the financial sector rights and in-
terests for the Prime Minister no later than ninety days from the end of the calen-
dar year’”. He is also obliged to prepare objective reports™. So far there are four
such reports. Such obligation shall motivate the Ombudsman and his office to un-
dertake reliable and diligent actions for the sake of protection of rights and liber-
ties of a client of the financial market.
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ZADANIA RZECZNIKA FINANSOWEGO
W ZAKRESIE OCHRONY EKONOMICZNYCH PRAW
I WOLNOSCI CZLOWIEKA

Streszczenie

Tematem rozwazan uczyniono problematyke ochrony praw i wolnosci ekonomicznych czto-
wieka za pomoca instrumentow przystugujacych Rzecznikowi Finansowemu. W artykule przedsta-
wiono zadania Rzecznika Finansowego w zakresie ochrony praw i wolnosci ludzkich. Przed-
stawiono jego kompetencje w odniesieniu do podmiotéw rynku finansowego, a takze wskazano,
w jaki sposdb jednostka moze zwracac si¢ do Rzecznika o pomoc, jesli podejrzewa, ze naruszono jej
prawa iwolnosci finansowe. Zauwazono, ze obecnie zakres mozliwosci Rzecznika ulegl zna-
czacemu rozszerzeniu w stosunku do dawnego urzgedu Rzecznika Ubezpieczonych. Z drugiej strony
jako podmiot wyspecjalizowany, odznacza si¢ wigksza skutecznos$cia w dochodzeniu ekono-
micznych praw klienta, niz dotychczasowe instytucje sadowe 1 rzeczniowskie.

Stowa kluczowe: rzecznik finansowy; prawa cztowieka; prawa ekonomiczne; spoteczna odpo-
wiedzialnos$¢ przedsi¢biorstw; prawo biznesu; klienci.

POLISH FINANCIAL OMBUDSMAN'S
RESPONSIBILITIES WITHIN PROTECTION
OF ECONOMIC HUMAN RIGHTS AND LIBERTIES

Summary

The subject of this paper is the issue of protection of economic human rights and liberties
by means of instruments disposed of by the Financial Ombudsman. The work presents respon-
sibilities of the Financial Ombudsman with regard to protection of human rights and freedoms.
The paper features his competences in relation to the institutions of the financial market and
indicates the options of the individual while seeking help of the Ombudsman in the case of
breaching its economic rights and freedoms. It has been observed that the scope of the Om-
budsman's tools has been greatly expanded comparing to the institution of the Insurance Om-
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budsman from the past. On the other hand, as a specialised institution, the Financial Ombuds-
man is characterised by increased effectiveness in pursuing economical rights of a client com-
paring to previous judicial and extrajudicial institutions.

Key words: financial spokesperson; human rights; economic rights; corporate social responsi-
bility; business law; clients.



